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TUESDAY, APRIL 4, 1978

highlights

MIAMI, FLORIDA WORKSHOP
HOW TO USE THE FEDERAL REGISTER

WHO: Presented by the Office of the Federal Register
with the cooperation of Florida International
University.

FOR:  Any person who must use the Federal Register
and Code of Federal Regulations.

WHAT: Free public workshop (approximately 3 hours)
to present:

1. Brief history of the Federal Register
system.

. Difference between legislation and

regulations.

. Relationship of Federal Register and the

Code of Federal Regulations.

Important Register document.

An introduction to the finding aids of the

FR/CFR system.

WHEN: April 18, 1978 at 9 a.m.

WHERE: Florida International University, South Campus,
Student Union Building, Room U.H. 210.

WHY: To provide the public with access to informa-
tion necessary to research Federal agency
regulations which directly affect them, as part
of the General Services Administration’s efforts
to encourage public participation in govern-
ment actions. There will be no discussion of
specific agency regulations.

INFORMATION: Ms. Loudres Sansouci, Area Code

¥ SIS

305-552-2277.
SUNSHINE ACT MEETINGS ....ccccocovurnunnne. 14272
SALE OF F-5E and F-5F AIRCRAFT TO
INDONESIA
Presidential determination 13999

NEGLECTED AND DELINQUENT CHILDREN

HEW/OE establishes rules governing award of grants to State
agencies for educational programs (Part IV of this issue) ........ 14292
PEACE CORPS

ACTION proposes revision and consolidation of regulations
implementing their intelligence policy; comments by 5-4-78 ... 14077

B CONTINUED INSIDE




AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK

The following agencies have agreed to publish all documents on two assigned days of the week (Monday/
Thursday or Tuesday/Friday). This is a voluntary program. (See OFR notice 41 FR 32914, August 6, 1976.)

Monday Tuesday Wednesday Thursday Friday
DOT/COAST GUARD USDA/ASCS DOT/COAST GUARD USDA/ASCS
DOT/NHTSA USDA/APHIS DOT/NHTSA USDA/APHIS
DOT/FAA USDA/FNS DOT/FAA USDA/FNS
DOT/OHMO USDA/FSQS DOT/OHMO USDA/FSQS
DOT/OPSO USDA/REA DOT/OPSO USDA/REA

csc csC

LABOR LABOR

HEW/ADAMHA HEW/ADAMHA
L HEW/CDC HEW/CDC

HEW/FDA HEW/FDA

HEW/HRA ] HEW/HRA

9 HEW/HSA HEW/HSA
HEW/NIH HEW/NIH
HEW/PHS HEW/PHS

Documents normally scheduled for publication on a day that will be a Federal holiday will be published the
next work 'day following the holiday.
Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program

Coordinator, Office of the Federal Register, National Archives and Records Service, General Services Adminis-
tration, Washington, D.C. 20408.

ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers.~
appearing on opposite page.

§, a"‘;“‘\".,g Published daily, Monday through Friday (no publication on Saturdays, Sundays, or on official Federal
:i & Y—: holldays), by the Office of the Federal Register, National Archives and Records Service, General Services
<1 Administration, Washington, D.C. 20408, under the Federal Register Act (49 Stat. 500, as amended; 44 US.C.,
f a & Ch. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I). Distribution
: 0'4'1"‘9‘* is made only by the Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402.

&

The FepEral RecisTeER provides & uniform system for making avallable to the public regulations and legal notices issued
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agency documents having
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the issuing agency.

The FeperaL RecisTER will be furnished by mall to subscribers, free of postage, for $5.00 per month or $50 per year, payable
in advance. The charge for individual copies is 75 cents for each issue, or 75 cents for each group of pages as actually bound.
Remit check or money order, made payable to the Superintendent of Documents, U.S. Government Printing Office, Washington.
D.C. 20402.

There are no restrictions on the republication of material appearing in the FEDERAL REGISTER.

federal register
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INFORMATION AND ASSISTANCE
Questions and requests for specific information may be directed to the following numbers. General inquiries may be

made by dialing 202-523-5240.

FEDERAL REGISTER, Daily Issue: PRESIDENTIAL PAPERS:
Subscription orders (GPO) .............. 202-783-3238 Executive Orders and Preclama- 523-5233
Subscription problems (GPO).......... 202-275-3050 tions.
“Dial - a - Regulation” (recorded 202-523-5022 Weekly Compilation of Presidential - 523-5235
summary of highlighted docu- Documents.
ments appearing in next day’'s Public Papers of the Presidents...... 523-5235
issue). . Index 523-5235
Scheduling of documents for 523-3187 PUBLIC LAWS:
publication. Public Law dates and numbers....... 523-5266
Copies of documents appearing in 523-5240 523-5282
the Federal Register. Slip Laws 523-5266
Corrections 523-5237 523-5282
Public Inspection Desk........ccccceeruue 523-5215 U.S. Statutes at Large...................... 523-5266
Finding Aids 523-5227 523-5282
Public Briefings: “How To Use the 523-3517 INAEX s orveecieses 523-5266
Federal Register.” 523-5282
Code of Federal Regulations (CFR).. 523-3419 U.S. Government Manual .................. 523-5230
523-3517 AUTOIMBYION ...l oo versiiusrssmomaneasstanersess 523-3408
Finding Aids.... 523-5227 Special Projects .............ccccceevunnn. 523-4534
HIGHLIGHTS—Continued
IMPORTATION OF HORSES quent cross warehouse storage loans and handler operations;

USDA/APHIS extends comment period on proposal permitting
entry into U.S. of certain horses affected with contagious
equine metritis; comments by 5-1-78

VETERANS DISABILITY COMPENSATION

VA amends regulations governing payment of disability com-
pensation and entitlement to specially adapted housing; effec-
tive 10-1-77

ALCOHOL ABUSE AND ALCOHOLISM
PREVENTION

HEW/PHS issue interim regulation adding new rules concern-
ing grants for National Alcohol Research Centers; effective
4-4-78; comments by 5-4-78 (Part Il of this issue) .................. 14276

RURAL DEVELOPMENT

USDA/FmHA issues final regulations conceming Area Devel-
opment Assistance Planning Grants; effective 4-4-78 (Part IlI
of this issue).

CANCER CAUSE AND PREVENTION

HEW/NIH issues reports on bioassays of emetine and
arthranilic acid for possible carcinogenicity (2 documents) ...... 14129,

14042

14016

14282

RADIOACTIVE MATERIALS

HEW/FDA announces availability of “Guides for Naturally
Occurring and Accelerator-Produced Radioactive Materials” .. 14123
GRAIN WAREHOUSES

DOA/AMS issues rule regarding licensing of grain inspectors

and weighers; effective 4-4-78
PEANUTS

USDA/CCC proposes regulations governing 1978 and subse-

14005

comments by 5-4-78
USDA/ASCS proposes acreage allotments, marketing quotas,
and poundage quotas for 1978; comments by 5-4-78 .............
POULTRY CHILLERS

USDA/FSQS proposes adjustment in required levels of water;
comments by 7-3-78
ALFATOXIN-CONTAMINATED CORN

HEW/FDA gives notice of limited exemption from blending
prohibition; effective 4-4-78
VIRUS VACCINES
USDA/APHIS proposes to lower minimum virus titer for three
live vaccines; comments by 5-1-78
TRADE VESSELS

Treasury/Customs proposes rule to amend the present re-
quirements and procedures for vessel repair entries; com-
ments by 5-4-78
OUTER CONTINENTAL SHELF

Interior/BLM makes protraction diagrams available to public ..
NATIONAL REGISTER OF HISTORIC PLACES
Interior/HCRS issues notification of pending nominations;
comments by 4-14-78
MANMADE FIBER FROM JAPAN

ITC makes determination of likelihood of injury...............ccc........
GRAS STATUS

HEW/FDA proposes to affirm certain ammonium compounds

as generally recognized as safe; comments
by 6-5-78
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14035
14025

14043

14122

14042

14060

14134

14135

14143

14064

iii




HIGHLIGHTS—Continued

POSTAL SERVICE

PS issues rule regarding newspaper receptacles on rural
mailboxes; effective 5-4-78
MEETINGS—
DOD/Secy: Defense Intelligence Agency Scientific Advisory
Committee, 5-1 and 5-2-78
Defense Systems Management College Board of Visitor's,
5-16-78
EPA: Regional Consistency Regulations Under the Clean Air
Act, 4-13, 4-14, 5-18 and 5-19-78

14018

14097
14097

HEW/NIH: Host-Plasmid Working Group, 4-26-78 ............... 14129
Blood Diseases and Resources Advisory Committee, 5-8
and 5-9-78 14128
Cardiology Advisory Committee, 5-31-78 ......cccccveueuucrnene 14128
Committee on Cancer Immunotheraph, 5-18 and 5-19-78 14128
Conference on Sleep and Age, 6-1 and 6-2-78................ 14130

National Cancer Institute Review of Contract proposals,
5-4, 5-11, 5-12, 5-15, 5-16, 5-17, 5-21 through

5-26-78 14129

Recombinant DNA Molecule Program Advisory Commit-
tee Meeting, 4-27 and 4-28-78
Review of Grant Applications, 5-10 through 5-12-78 ......
Interior/BLM: California Desert Conservation Area Advisory
Committee, 5-11 through 5-13-78

CANCELLED MEETINGS—
HEW/NIH: Experimental Design Subgroup of the Clearing
on Environmental Carcinogens, 4-28-78 .........cccocmmennne

HEARINGS—

USDA/AMS: Raisins Produced from Grapes Grown in
California, 4-18-78

SEPARATE PARTS OF THIS ISSUE
Part Il, HEW/PHS
Part Ill, USDA/FmHA
Part IV, HEW/OE
Part V, International Communication Agency ...

14129
14130

14133

14129

reminders

(The items in this list were editorially compiled as an aid to FeperaL REGISTER users. Inclusion or exclusion from this list has no legal
significance. Since this list is intended as a reminder, it does not include effective dates that occur within 14 days of publication.)

Rules Going Into Effect Today

Nore: There were no items eligible for
inclusion in the list of Rures Goinec INTO

ErrecT TODAY.

List of Public Laws

Note: No public bills which have become
law were received by the Office of the Fed-
eral Register for inclusion in today’s LisT oF

PusLic LAWS.
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THE PRESIDENT

Memorandum

Indonesia; F-5E and F-5F air-
craft sales

EXECUTIVE AGENCIES

ACTION

Proposed Rules

Conduct standards.........cseesenee 14072

Volunteer and employee ap-
plicants; exclusion of persons
formerly engaged in intel-
ligence activities .........c.cccusesnnenn 14077

AGENCY FOR INTERNATIONAL
DEVELOPMENT

Notices
Authority delegations:

Contract Management Office,
Director; contracting func-
tions

Damascus Mission Director;
contracting functions............ 14196

Regional Operations Division
Chief, et al.; contracting
functions (2 documents)....... 14196

AGRICULTURAL MARKETING SERVICE
Rules

Warehouses, regulations:
Grain

Proposed Rules
Milk marketing orders:

Upper MidwWest ......c.cvveornasrnnnens 14025
Raisins produced from grapes

grown in Calif ......ccccvecemeecasenes 14024

AGRICULTURAL STABILIZATION AND
CONSERVATION SERVICE

Proposed Rules
Peanuts; marketing quotas and
acreage allotments......ccceeerinne 14025

AGRICULTURAL DEPARTMENT

See also Agricultural Marketing
Service; Agricultural Stabiliza-
tion and Conservation Service;
Animal and  Plant Health
Inspection Service; Commod-
ity Credit Corporation; Farm-
ers Home Administration;
Food Safety and Quality Serv-
ice; Forest Service.

Rules

Authority delegations by Sec-
retary and General Officers:
Marketing Services, Assistant
Secretary, et al,; sulfon-
amide used in swine .............. 14004
Freedom of Information and
Privacy Act requests; fee
schedule

13999

14196

14005

14002

contents

ANIMAL AND PLANT HEALTH INSPECTION
SERVICE

Rules
Contagious equine metritis;

quarantine of Thoroughbred
DORBOE I T ccniciisiesomassuiaasaon soaia 14022

Proposed Rules
Animal and poultry import re-
strictions:
Horses from United Kingdom,
Ireland, and France; exten-
glont of time iniiii i 14042
Viruses, serums, toxins, ete.:
Minimum virus titer changes;
feline panleukopenia, ete..... 14042

ANTITRUST DIVISION, JUSTICE
DEPARTMENT
Notices
Competitive impact statements
and proposed consent judg-
ments; U.S. versus listed
companies:
Culbro Corp. et al ....cccovveeriirinnne 14157
Ideal Baking Co. of Paris, Inc.,
et al

ARMY DEPARTMENT
See Engineers Corps.
CIVIL AERONAUTICS BOARD

Proposed Rules
Compensation of participants in
CAB p e 1 ey 14044
Notices
Hearings, etc.:
British Airways Board ....c..ce... 14090
Linea Aerea Nacional-Chile
(LAN)
Schenkers International For-
WArders, INC ...c..ciciiemiesimcassssns 14093

CIVIL SERVICE COMMISSION
Rules
Career and career-conditional
employment:
Energy Department employ-
ees 14001
Excepted service:
Executive Office of President,
et al
Health, Education, and Wel-
fare Department, et al ......... 14001

COMMODITY CREDIT CORPORATION

Proposed Rules

Loan and purchase programs:
Peanuts

CONSUMER PRODUCT SAFETY
COMMISSION f

Notices

Flammable Fabrics Act;

noncompliance complaints

against various companies:
Spare Parts

14162

14092

14001

14035

14095

CUSTOMS SERVICE

Proposed Rules
Vessels in foreign and domestic
trades:
Foreign repairs to, and equip-
ment purchased for, Ameri-
CANL YeBsalRY, i 1Ly s

DEFENSE DEPARTMENT

See also Engineers Corps.
Notices
Meetings:

Defense Intelligence Agency
Scientific Advisory Commit-
tee

Defense Systems Manage-
ment College Board of Visi-
tors

EDUCATION OFFICE
Rules
Neglected or delinquent chil-

dren in institutions; grants to
State agencies ........ceiemeisisenns

ENGINEERS CORPS
Rules
Engineering and design:

Power and communication
lines over reservoirs; clear-
ance

Water resource use; establish-
ment of objectives ........cc.ceeus

14060

14097

14087

14292

14013
14014

ENVIRONMENTAL PROTECTION AGENCY

Rules

Pesticide chemicals in or on raw
agricultural commodities;
tolerances and exemptions,
ete.:

Bentazon

2-Ethoxy-2, 3-dihydro-3, 3-
dimethyl-5-benzofuranyl
methanesulfonate ........c.oue.e.

Pesticides, tolerances in animal
feeds:

2-Ethoxy-2, 3-dihydro-3, 3-
dimethyl-5-benzofuranyl
methanesulfonate ...........cce...

Proposed Rules

Air pollution; regional consis-
tency for implementation of
Clearn Air Act; inquiry and
notice of meetings.......ccceveiivennns

Notices

Clean Air Act and Federal
Water Pollution Control Act;
violating facilities list...............

Pesticide applicator certifica-

tion and interim certifica-
tion; State plans:
240030 TR T R S e AL

Pesticides; tolerances; registra-

tion, ete.:
Ambush (Permethrin)
monitor

and
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14019

14020

14008

14072

14097

14197

14099




Benomyl

Sodium monofluoroacetate.....
FARMERS HOME ADMINISTRATION
Rules
Rural development:

Area development assistance
grants, com-

..............

planning
prehensive p

FEDERAL COMMUNICATIONS
COMMISSION

Proposed Rules
FM broadcast stations; table of
assignments:

Nebraska

Telegraph services:

Domestic public message ser-
vices by entities other than
Western Union; Graphnet
Systems, Inc. application .....

Intercity private line services;
new priority system; exten-
sion of time

FEDERAL RESERVE SYSTEM
Notices
Applications, ete.:
Banco Nacional De Mexico,
S.A., et al
DSB Corp
Overland Park Bancshares,
Inc
Republic of Texas COrp .....c...
San Augustine Bancshares,
Inc
Tuscumbia Bancshares, Inc....
U.S. Trust Corp

FEDERAL TRADE COMMISSION

Proposed Rules
Consent orders:
Hiken Furniture Co......cccccevunees

FISCAL SERVICE
Notices
Surety companies acceptable on

Federal bonds:
Builders Mutual Surety Co ....

FISH AND WILDLIFE SERVICE
Rules
Fishing:
Sherburne National Wildlife
Refuge, Minn .......ccccvvieicseresns

FOOD AND DRUG ADMINISTRATION

Rules
Animal drugs, feeds and related
products:
Penicillin G procaine; correc-
tion
GRAS or
ingredients:
Potassium iodide and potas-
sium and calcium iodates;
correction

Proposed Rules

GRAS or
ingredients:

............................

........................

prior-sanctioned

...............................

prior-sanctioned

vi

14282

14088

14080

14088

14197

14008

14008

CONTENTS

Ammonium bicarbonate,
ammonium carbonate,
ammonium chloride, ammo-
nium  hydroxhide, and
mono- and dibasic ammo-
nium phosphate

Notices

Animal drugs, feeds, and related
products:
Aflatoxin-contaminated corn,
blending prohibition;
limited exemption .......cneeee
Bioresearch studies,
toxicological testing labora- /
tories and pesticide toxicity
test reports; memoramdum of
agreement with EPA ..............
Radioactive Materials, Natu-
rally Occurring and Accelera-
tor-Produced (NARM),
Guides; availability .......ccoevenecee

FOOD SAFETY AND QUALITY SERVICE

Proposed Rules
Meat and poultry inspection,
mandatory:
Poultry chillers; required lev-
els of water adjustment........

FOREST SERVICE
Notices
Environmental
availability, ete.:
Arapaho National Forest, Wil-
liams Fork Land Manage-
ment Plan, Colo .......cvercereencss
Mt. Hood National Forest, Mt.
Hood Meadows Ski Area,
Oreg 14090

GENERAL SERVICES ADMINISTRATION
See also National Archives and
Records Service.
Rules
Procurement:
Cost accounting standards;
CroSS Treference .......ccceicsrinsees
Notices
Procurement regulations, tem-

14064

....................

14043

statements;

14090

14180

porary:

Cost accounting standards;
negotiated defense con-
tracts, changes in require-
ments 14108

HEALTH, EDUCATION, AND WELFARE
DEPARTMENT

See also Education Office; Food
and Drug Administration;
Health Care Financing Ad-
ministration; Health Services
Administration; Museum Serv-
ices Institute; National In-
stitutes of Health; Public
Health Service.

Notices

Organization, functions, and
delegations of authority:
Social Security Administra-

tion 14132

HEALTH CARE FINANCING
ADMINISTRATION

Notices

Professional Standards Review
Organizations; nominations,
designations, etc.:

Connecticut 14126
Maryland 14126
Massachusetts .....ooveeiniinnesssinns 14127
New York 14127
Propoxyphene HCI and
propoxy-phene HCI1 w/APC;
maximum allowable costs........ 14128

HEALTH SERVICES ADMINISTRATION
Notices

Interagency Committee on
Emergency Medical Services;
report availability ......ccoveiiins 14128

HERITAGE CONSERVATION AND
RECREATION SERVICE 2

Notices

Historic Places National Regis-
ter, additions, deletions, ete.:

. 14136

. 14135

HOUSING AND URBAN DEVELOPMENT
DEPARTMENT

See also Interstate Land Sales
Registration Office.

INTERIOR DEPARTMENT

See Fish and Wildlife Service;
Heritage Conservation and

Recreation Service; Land
Management Bureau; Na-
tional Park Service.

INTERNATIONAL COMMUNICATIONS
AGENCY

Rules

Transfer of functions from
USIA and Bureau of Educa-
tional and Cultural Affairs,
Department of State.......c........ 14298

INTERNATIONAL TRADE COMMISSION
Notices

Import investigations:
Ceramic articles .... . 14146
Fishing tackle .......c..cccoeeervensenees 14156
Impression fabric of man-
made fiber from Japan ........ 14143

Tariff Schedules; conversion
of specific and compound
rates of duty to ad valorem
rates

Watches and watch move-
ments; determination of
U.S. consumption and
quotas for duty-free entry;
Virgin Islands, Guam, and
American Samoa.....ccoeererienns

INTERSTATE COMMERCE COMMISSION

Rules

Railroad car service orders; var-

ious companies:
Chesapeake & Ohio Railway
Co

14156

14021
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Notices
Hearing assignments ......cccoceeeenee
Motor carriers:
Temporary authority applica-
tions (2 documents) ... 14200, 14203
Railroad car service rules,
mandatory; exemptions (3

documents) .....cceecernneen 14198, 14199
Railroad services abandonment:
Consolidated Rail Corp ........... 14214
Kansas City Southern Lines... 14256
Louisville & Nashville
RallroRd:Co i nvicswisssses
Northwestern
RAITORM €0 aeisnerisormnstrasiresnsss
Southern Railway Co
Rerouting of traffic:

Southern Pacific Transporta-
tion Co 14210

INTERSTATE LAND SALES REGISTRATION
OFFICE

Notices
Land developers; investigatory
hearings, order of suspen-
sion, ete.:
South Houghton Lake Forest
Estates

JUSTICE DEPARTMENT
See also Antitrust Division, Jus-
tice Department.
Rules
Organization, functions,
authority delegations:
Executive Office for U.S.

Attorneys Director; per-
sonnel authority ....c..cccceererees

LABOR DEPARTMENT

See also Occupational Safety
and Health Administration;
Pension and Welfare Benefit

14133

and

14009

Programs Office.

Notices

Adjustment assistance:
Alan Wood Steel Co ....cccevvecrnns 14164
AErICaTs BOBCI vasessstcorsssesesmon 14165
Brown Shoe Co......ccceivscessssiscans 14165
Command Print Works . 14166

Delavel Turbine, INC .....c.coceersns
Edinburg Manufacturing Co.

(2 documents) .....c..couvrerssssaesan
Encore Shoe Corp .......
Eggie Motor Co., Inc ..

Ford Motor Co....uieccssnassiases

Great Western Railway Co 14169
Great Western Sugar Co......... 14169
Hanna Furnace COorp......cceeeses 14170

International Manu!acturing

Co. (2 documents)..... 14170

Jemy Sportswear, Inc . 14171
Karmel Textile Co...ccccne . 14172
Keibler Industries, Inc... . 14172
EKTRIMET COTD i ihseacsiissssasssssssossss 14172
McDonald's Enterprlses Inc... 14173
New Knit Ma.nufacturlng

Co 14173
Northern Shoe Co .....ciemeccnnee 14174
Oahu Sugar Co., Ltd 14174
Olympia Industries, Inc. (2

doCUumMEents) ....cceeisesssssssanseses 14175

CONTENTS

Inspiration Consolidated Cop-
per Co

Stafford Garm'ent Manufac-
BUTINE 0, | cersersonsspiissamavsiovosss bt
Stein & Koltis Enterprises,
Inc
Thealinda Knitting Mills,
Inc
Tim Sportwear Co., INC ....ccceee
Walker Broadway Associates,
Inc
Wells-Gardner Electronics
COXD:;, BU B rciessrsssesserrrsccsaroscens

LAND MANAGEMENT BUREAU

Notices

Applications, etc.:
California
New Mexico (3 documents) .....

Meetings:
California Desert Conserva-
tion Area Advisory Commit-

tee
Protraction diagrams; availabil-
ity, ete.:
Outer Continental Shelf .........
Withdrawal and reservation of
lands, proposed, etc.:
California

14134

14134,

14135

14133

14134

14135

MANAGEMENT AND BUDGE'i' OFFICE

Notices
Clearance of reports; list of re-
quests (2 documents)........ aassses

MUSEUM SERVICES INSTITUTE

Proposed Rules
Museum Services Program,
correction

14182

. 14072

NATIONAL AERONAUTICS AND SPACE

- ADMINISTRATION

Rules
Administrative authority and
policy:
Inspection, persons and per-
sonal effects on NASA prop-
erty

14008

NATIONAL ARCHIVES AND RECORDS

SERVICE

Notices -

Index to Membership of Federal
Advisory Committees; avail-
ability

NATIONAL INSTITUTES OF HEALTH
Notices
Carcinogenesis bioassay reports;
availability:
Anthranilic acid .......ceeeieceicisnnns
Emetine
Meetings:
Blood Diseases and Resources
Advisory Committee ............
Cancer Immunotherapy
CoMMILLLE cvveivcrecsicaceriasssorosses

14180

Cancer Institute, National;
advisory committees (2
documents) ....cccccvveennnns

Cardiology Advisory Commit-
tee.

Clearinghouse on Envi-
ronmental Carcinogens; can-
CRHBREION S iccaerrs srvorsbesivasasssibsssss

Recombinant DNA Molecule
Program Advisory Commit-

tee
Recombinant DNA Molecule
Program Advisory Commit-
tee, Host-Plasmid Working
Group
Sleep and Age, conference ......

NATIONAL PARK SERVICE
Notices
Environmental
availability, ete.:
Gateway National Recreation

Area, N.Y., management
plan

statements;

14129,

14130
14128

14129

14129
14130

14143

NUCLEAR REGULATORY COMMISSION

Rules

Licensed nuclear materials and
facilities; licensee safeguards
contingency plans; correction.

Notices

Regulatory guides; issuance and
availability

Standard review plan, issuance
and availability (2 documents)

Applications, ete.;

Northern States Power Co ...
Tennessee Valley Authority ...

14007

14180
14181

. 14180

14181

OCCUPATIONAL SAFETY AND HEALTH

ADMINISTRATION

Rules

State plans for development and
enforcement of standards;
suspension of action on State
petitions; correction .......cceveeeen

Proposed rules

Health and safety standards:
Benzine liquid mixtures...........

Notices

State plans; development,

enforcement, ete.:

Tennessee

PENSION AND WELFARE BENEFIT
PROGRAMS OFFICE
Rules
Reporting and disclosure re-
quirements:

Annual report
correction

-------------------------------

PENSION BENEFIT GUARANTY
CORPORATION

Rules
Guaranteed benefits 2nd alloca-
tion of assets:
Mandatory employee
tributions

con-
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POSTAL SERVICE
Rules
Postal Service Manual:

Newspaper receptacles on ru-
12l MAIIDOXES .coeeernvneerasssanen

PUBLIC HEALTH SERVICE
Rules
Grants:

Alcohol abuse and alcoholism
prevention, treatment, and
rehabilitation services; al-
cohol research centers, Na-
tional

Notices
Organization, functions, and
delegations of authority:

Health, Office of Assistant
SecTetary fOr .....cvvcvissssissassscens

SAINT LAWRENCE SEAWAY

DEVELOPMENT CORPORATION

Notices
Montreal-Lake Ontario section,

1978 navigation season; proce-

dures for closing; inquiry ........

SECURITIES AND EXCHANGE
COMMISSION

Notices
Regulatory responsibility al-
location plans, filing:

14018

14276

14131

14197

National Association of Secu-
rities Dealers, Inc., et al .......
Self-regulatory organizations;
proposed rule changes:
Municipal Securities
Rulemaking Board .......cccceuues
New York Stock Exchange,
Inc
Hearings, elc.;
Arkansas-Missouri Power Co.
et al
Bunker Ramo et al .....ccccccvnrenne
Central & South West Ser-
vices, Inc
Consolidated Natural Gas
Co
First National Bank of Chi-
cago et al
GO POWEE. L0 irrpeasnssissinn L.
Thomson McKinnon Em-
ployee Stock Ownership
Trust

SMALL BUSINESS ADMINISTRATION
Rules
Loans to State and local devel-
opment companies:
Limits and waivers,
istrative
Notices
Applications, elc.:
Capitol Area Investors, Inc.....

admin-

14195

14007

14196

Disaster areas:
California ...

STATE DEPARTMENT

See Agency for International
Development.

TRANSPORTATION DEPARTMENT
Rules

Organization functions,
authority delegations:
Federal Railroad Administra-
tor; emergency rail services..

TREASURY DEPARTMENT

See Customs Service;
Service.

VETERANS ADMINISTRATION

Rules

Adjudication; pensions, com-
pensation, dependency, etc.:
Housing, specially adapted;
disability compensation........

WAGE AND HOUR DIVISION

Proposed Rules

Child labor provisions waiver
for agricultural employment
of 10 and 11 year old minors in
hand-harvesting of short sea-
sOn crops

and

Fiscal
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cumulative list of parts affected, covering the current month to date, follows beginning with the second issue of the month
A Cumulative List of CFR Sections Affected is published separately at the end of each month. The guide lists the parts and sections affected by documents
published since the revision date of each title.
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presidential documents

[3195-01]
Title 3—The President

Memorandum of March 21, 1978

Presidential Determination Under Section 4 of the Arms Export Control Act—Indonesia

[Presidential Determination No. 78-7)
Memorandum for the Secretary of State

TuE WHITE HOUSE,
E*Vashing'ttm, March 21, 1978.
Pursuant to the authority vested in me by Section 4 of the Arms Export

Control Act, as amended, I hereby determine that the financing under the
Arms Export Control Act of the sale of F-5E and F-5F aircraft, and associated

equipment, to Indonesia is important to the national security of the United

States.

You are requested on my behalf to report this determination to the
Congress, as required by law.

This determination shall be published in the FEDERAL REGISTER.

oy o

[FR Doc. 78-9022 Filed 3-31-78; 4:18 pm]
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rules and requlations

month.

This section of the FEDERAL REGISTER contains regulatory d
codified in the Code of Federal Regulations, which is published under 50 fitles pursuant to 44 U.S.C, 1510.
The Code of Federal Regulations is sold by the Superintendent of Documents, Prices of new books are listed in the first FEDERAL REGISTER issve of each

ts having g

al applicability and legal effect most of which are keyed to and

[6325-01]
Title 5—Administrative Personnel

CHAPTER I—CIVIL SERVICE
COMMISSION

PART 213—EXCEPTED SERVICE

Department of Health, Education, and
Welfare; National Credit Union Ad-
ministration; Department of Hous-
ing and Urban Development

AGENCY: Civil Service Commission.
ACTION: Final rule.

SUMMARY: This amendment excepts
under Schedule C certain positions at
the Department of Health, Education,
and Welfare, and National Credit
Union Administration because they
are confidential in nature. This
amendment also reestablishes a posi-
tion at the Department of Housing
and Urban Development because it is
confidential in nature,

EFFECTIVE DATE: Department of

Health, Education, and Welfare and

National Credit Union Administration,

March 22, 1978. Department of Hous-

izx;g a.;xd Urban Development, March
, 1978.

FOR FURTHER INFORMATION
CONTACT:

William Bohling, 202-632-4533.

Accordingly, 5 CFR 213.3316(aX8),
and 213.3357(f) are added and
213.3384(dX(3) is amended to read as
follows:

§213.3316 Department of Health, Educa-
tion, and Welfare,

(a) Office of the Secretary. * * *
(8) One Confidential Secretary to
the Secretary.

. . K . >

§213.3357 National Credit Union Adminis-
tration.

. L] * - -
(f) One Secretary (Steno) to the
Public Information Officer.
. . Ll . o

§ 213.3384 Department of Housing and
Urban Development.

- . . - L

(d) Office of Assistant Secretary for
Community Planning and Develop-
ment. s *

(3) Four Special Assistants to the As-
sistant Secretary.

(U.8.C. 3301, 3302; EO 10577, 3 CFR 1954-
1958 Comp., p. 218.)

For the United States Civil Service
Commission.

JAMES C. SPRY,
Ezxecutive Assistant
to the Commissioners.

[FR Doc. 78-8809 Filed 4-3-78; 8:45 am]

[6325-01].
PART 213—EXCEPTED SERVICE

Executive Office of the President; De-
partment of Health, Education and

Welfare; Department of Energy;
ACTION

AGENCY: Civil Service Commission.
ACTION: Final rule.

SUMMARY: This amendment excepts
under Schedule C certain positions at
the Executive Office of the President;
Department of Health, Education, and
Welfare; Department of Energy; and
ACTION because they are confidential
in nature,

EFFECTIVE DATE: March 23, 1978,

FOR FURTHER INFORMATION
CONTACT:

William Bohling, 202-632-4533.

Accordingly, 5 CFR 213.3303(h),
213.3316(n)(8), 213.3331(mX6), and
213.3359(n) are added as set out below:

§ 213.3303 Executive Office of the Presi-
dent.

L - - - L

(h) Office of Adminisiration.
(l€°0ne Special Assistant to the Di-
rector.

- . . . L

§ 213.3316 Department of Health, Educa-
tion, and Welfare.

- - - - L

(n) Office of the Assistant Secretary
Jor Human Development. * * *
(8) One Confidential Assistant to the

Commissioner, Administration on
Aging.
w ~ - » L]

§ 213.3331 Department of Energy.

(m) Office of the Assistant Secretary
Jor Intergovernmental and Institution-
al Relations.* * *

(6) One Staff Assistant, Congression-
al Affairs.

§ 213.3359 ACTION.

. - - - -

(n) One Director of Communica-
tions.

(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954~
1958 Comp., p. 218.)
For the United States Civil Service
Commission.
James C. Spry,
Executive Assistant
to the Commissioners.

[FR Doc. 78-8810 Filed 4-3-78; 8:45 am]

[6325-01]

PART 315—CAREER AND CAREER-
CONDITIONAL EMPLOYMENT

Depariment of Energy
AGENCY: Civil Service Commission.
ACTION: Final regulation.

SUMMARY: This rule permits the
noncompetitive conversion to career-
conditional employment of certain
nonpermanent employees of the De-
partment of Energy. This action is
necessary because the employees in
question were inadvertently excluded
from the provisions of the Department
of Energy Organization Act which al-
lowed the noncompetitive conversion
of similarly situated employees in
energy research centers.

EFFECTIVE DATE: April 4, 1978.

FOR FURTHER INFORMATION
CONTACT:

Raleigh M. Neville, 202-632-6817.

Accordingly, 5 CFR 315.703c is
added as set out below:
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§315.703c Certain nonpermanent employ-
ees of the Department of Energy.

(a) General. Employees transferred
to the Department of Energy under
Pub. L. 95-91, who are serving in non-
permanent appointments made under
competitive procedures of the former
Atomic Energy Commission or Energy
Research and Development Adminis-
tration and are determined by the De-
partment to be performing continuing
functions, may be converted to career
or career-conditional by the Commis-
sion upon recommendation by the De-
partment.

(b) Tenure upon conversion. Em-
ployees converted under this section
become career-conditional employees
unless they have completed the service
requirement for career tenure,

(¢) Acquisition of competitive status.
A person whose employment is con-
verted to career or career-conditional
employment under this section ac-
quires competitive status automatical-
1y.

(5 U.S.C. 1302, 3301, 3302; E.O. 105717, 3 CFR
1954-1958 Comp., p. 218.)

For the United States Civil Service
Commission.

James C. SPRY,
Ezxecutive Assistant
to the Commissioners.

[FR Doc. 78-8833 Filed 4-3-78; 8:45 am]

[3410-01]
Title 7—Agriculiure

SUBTITLE A—OFFICE OF THE
SECRETARY OF AGRICULTURE

PART 1—ADMINISTRATIVE
REGULATIONS

Subpart A—Official Records
FEE SCHEDULE

AGENCY: Department of Agriculture.
ACTION: Final rule.

SUMMARY: The amended U.S. De-
partment of Agriculture fee schedule
is published in its entirety. The
amended fee schedule increases the
fees USDA agencies may charge for re-
sponding to Freedom of Information
Act and Privacy Act requests. The in-
creased fees are necessary to offset in-
creased costs. The amended schedule
also contains minor administrative
changes.

EFFECTIVE DATE: April 1, 1978.

FOR FURTHER INFORMATION
CONTACT:

Anthony E. Cooch, Procurement Di-
vision, Office of Operations and Fi-
nance, USDA, Washington, D.C.
20250, phone, 202-447-75217.

RULES AND REGULATIONS

SUPPLEMENTARY INFORMATION:
On Friday, February 24, 1978, the De-
partment of Agriculture published a
notice of proposed rulemaking in the
FEDERAL REGISTER (43 FR 7649) setting
forth a proposed amendment of the
Department of Agriculture fee sched-
ule. Interested persons were given
until March 27, 1978, to submit com-
ments concerning the proposed
amendment. No comments were re-
ceived. While the notice of proposed
rulemaking proposed amending speci-
fied sections of the fee schedule, it has
been determined to publish the fee
schedule in its entirety for the benefit
of the public. The only changes made
to the fee schedule are those which
were proposed in the notice of pro-
posed rulemaking. Accordingly, Ap-
pendix A to 7 CFR, Subtitle A, Part 1,

Subpart A is revised to read as follows:

FEE SCHEDULE

Sec. 1. General. This schedule sets forth
fees to be charged for providing copies of re-
cords, including photographic reproduc-
tions, microfilm, maps and mosaics, and re-
lated services. The fees set forth in this
schedule are applicable to all agencies and
consitituent units of the Department of Ag-
riculture.

Sec. 2. Facilities. Records and related ser-
vices are available at the locations specified
by the agencies in their statements of proce-
dures to facilitate public inspection and
copying of its records. Any material offered
for sale by the Government Printing Office
should be purchased from that source. De-
partmental agencies will not stock such ma-
terial for public sale.

Agencies do not stock copies of forms and
publications or maintain records at any fa-
cility which does not require these materials
in its operations,

Sec. 3. Fees for materials and services. All
agencies of the Department shall be guided
by the fees set forth herein. Any changes or
additions to this fee schedule shall be made
by amendment to or revision of this sched-
ule.

Sec. 4. Circumstances governing excep-
tions to the charging of fees for records and
related services. (For photographic repro-
ductions, see Sec. 12.)

a. Waiver of fees for records and related
services. Fees may be walved in whole or in
part under the following conditions:

(1) Where individual collections are $3.00
or less, !

(2) Where the furnishing of the service
without charge is an appropriate courtesy
to a foreign country or international organi-
zation; or comparable fees are set on a recip-
rocal basis with a foreign country or an in-
ternational organization.

(3) Where the recipient is engaged in a
nonprofit activity designed for the public
safety, health, or welfare.

(4) Where the agency determines that
payment of the full fee by a State, local gov-
ernment, or nonprofit group would not be in
the interest of the program involved.

b. Fees not to be charged for records and
related services. Documents shall be fur-
nished without charge or at a reduce charge
under the following conditions:

(1) When the furnishing of records and re-
lated services is determined by the agency
to be in the public interest as primarily
benefiting the general public.

(2) When filling requests from other De-
partments or Government agencies for offi-
cial use, provided quantities requested are
reasonable in number. .

(3) When members of the public provide
their own copying equipment, in which case
no copying fee will be charged.

(4) When any notices, decisions, orders, or
other material are required by law to be
served on a party in any proceedings or
matter before any Department agency.

¢. Where both a and b above apply to a
matter, b shall be controlling.

Sec. 5. Limitations of copies. a. Agencies
may restrict numbers of photocopies and
directives furnished the public to one copy
of each page. Copies of forms provided the
public shall also be held to the minimum
practical. Persons requiring any large quan-
tities should be encouraged to take single
copies to commercial sources for further ap-
propriate reproduction.

b. Single or multiple copies of transcripts,
provided the Department under a reporting
service contract, may be obtained from the
contractor at a cost not to exceed the cost
per page charged to the Department for
extra copies. The contractor may add a
postage charge when mailing orders to the
public but no other charge may be added.

Sec. 8. Search services. a. Search services
are services of agency personnel—clerical,
supervisory or professional salary level—
used in trying to find the records sought by
the requester. They include time spent ex-
amining records for the purpose of finding
records which are within the scope of the
request. They also include services to trans-
port personnel to places of record storage,
or records to the location of personnel for
the purpose of the search, if such services
are reasonably necessary.

b. Because of the nature of the Depart-
ment’s business and records, the normal lo-
cation of a record in a file or other facility
will not be considered a search. This would
be the same as quickly locating a piece of
material for purposes of answering a letter
or telephone inquiry, and is based on the
Department’s obligation to respond to re-
quests furnishing & reasonably specific de-
seription of the record.

Sec. 1. Payments of fees and charges. a.
Payments will be collected to the fullest
extent possible in advance or at the time
the requested materials are furnished.

b. Except as otherwise stipulated by
agency procedures, payment shall be made
by check, draft, or money order made pay-
able to the Treasury of the United States,
but small amounts may be paid in cash, par-
ticularly where services are performed in re-
sponse to a visit to a Department office.

¢. Where the estimated fees to be charged
exceed $50.00, a deposit of 50 percent of the
estimated amount shall be collected from
the requester before any of the requested
materials are reproduced.

d. Where a request for records indicates
the necessity of an extensive search, the re-
quester should be notified of that fact and
of the possibility of an unproductive search.
The notification should offer the requester
the opportunity to confer with agency per-
sonnel to reform the request to meet the
needs at a lower fee. When an extensive
search still appears necessary, unless the
agency determines that the request is in the
public interest in accordance with Section
4b (1), it shall inform the requester that no
search will be undertaken until an agree-
ment to pay applicable fees is received, in-
cluding a deposit of 50 percent of the esti-
mated fee where appropriate.
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Sec, 8. Fees for records and related ser-
vices. a. Photocopies 8%” x 14" or smaller;
$0.10 for the first copy and $0.05 for each
additional copy of the same page.

b. Photocopies in excess of 8%"” x 14
$0.25 per linear foot of the longest side of
the copy.

¢. Manual searches will be charged for at
the rate of $5.50 per hour for clerical time
and $11.00 per hour for supervisory or pro-
fessional time. Charges will be computed to
the nearest quarter hour required for the
search. A search may involve both clerical
and supervisory or professional time.

d. Other direct costs incurred will be as-
sessed the requester at the actual cost to
the Government, e.g., where records are re-
quired to be shipped from one office to an-
other by commercial carrier in order to
timely answer the request, the actual
freight charges will be assessed the request-
er.

e. Computer services will be charged for
at the rates established in the Users Manual
or Handbook published by the computer
center at which the work will be performed,
except that where commercial time-sharing
computer sources are the required search
media, the contract rate charged by the
commercial source to the Government will
be charged. A listing follows showing where
those rates are published and the office
from which copies may be obtained or at
which the rates may be examined.

Fort Collins Computer Center Users
Manual: Fort Collins Computer Center,
U.S. Department of Agriculture, 3825 East
Mulberry Street (P.O. Box 1208), Fort
Collins, Colo. 80521,

New Orleans Computer Center Users
Manual: New Orleans Computer Center,
U.S. Department of Agriculture, 13800
Old Gentilly Road, Building 350, New Or-
leans, La. 70129.

Kansas City Computer Center TUsers
Manual: Kansas City Computer Center,
U.8. Department of Agriculture, 8930
Ward Parkway (P.O. Box 205), Kansas
City, Mo. 64141.

Washington Computer Center Users Hand-
book: Washington Computer Center, U.S.
Department of Agriculture, Room S-100,
South Building, 12th Street and Indepen-
gggg: Avenue SW. Washington, D.C.

St. Louis Computer Center. Charges for the
St. Louis Computer Center will be based
on actual expenses incurred in performing
the search. Address is: St. Louis Computer
Center, U.S. Department of Agriculture,
1520 Market Street, St. Louis, Mo, 63103.

f. The fees do not Include and no charge
shall be made for (a) time spent examining
records to determine whether an exemption
can and should be asserted, (b) time spent
deleting exempt matter being withheld
from records to be furnished, or (¢) time
spent in monitoring a requester’s inspection
of agency records.

g. Certifications, $1.00 each; Authentica-
tions under Départment Seal (including
aerial photographs), $2.00 each.

h. Except as provided in section 9, for ser-
vices not subject to the Freedom of Infor-
mation Act and not covered by (g) above,
agencies may set their own fees in accor-
dance with applicable law.

L. The fees specified in & through f of this
Section apply to all requests for services
under the Freedom of Information Act, as
amended (5 U.S.C. 552), unless no fee is to
be charged, or the agency has determined to

RULES AND REGULATIONS

walve or reduce those fees pursuant to Sec-
tion 4. No higher fees nor charges in addi-
tion to those provided for in this schedule
may be charged a party requesting search or
duplication services under the Freedom of
Information Act.

J. The fees specified in g and h of this Sec-
tion and in Sections 9 through 16 of this
schedule apply to requests for services other
than those subject to the Freedom of Infor-
mation Act. The authority for establish-
ment of these fees is at 31 U.8.C. 483a and
other applicable law.

Sec. 9. Photographic reproduction, micro-
film, mosaic and maps. Reproduction of
such aerial or other photographic micro-
film, mosaic and maps as have been ob-
tained in connection with the authorized
work of the Department may be sold at the
estimated cost of furnishing such reproduc-
tions as prescribed in this schedule.

Sec. 10. Agencies which furnish photo-
graphic reproductions. a. Aerial photograph-
ic reproductions. The following agencies of
the Department furnish aerial photographic
reproductions:

Agricultural Stabilization and Conservation
Service (ASCS), APFO, USDA-ASCS, 2222
West 2300 South, P.O. Box 30010, Salt
Lake City, Utah 84125.

Soil Conservation Service (SCS), USDA,
Cartographic Division, Washington, D.C.
20250, or Carfographic Facility in nearest
SCS Technical Service Center.

b. Other photographic reproductions.
Other types of photographic reproductions
may be obtained from the following agen-
cies of the Department:

Agricultural Stabilization and Conservation
Service (ASCS) (Address above).

Forest Service (FS), USDA, P.O. Box 2417,
Washington, D.C. 20013, or nearest Forest
Service Regional Office.

Office of Governmental and Public Affairs,
USDA, Photographic Division, Room
530A, Washington, D.C. 20250.

Soil Conservation Service, USDA, Informa-
tion Division, Audio Visual Branch, Wash-
ington, D.C. 20250.

Science and Education Administration,
USDA, Office of the Deputy Director,
Technical Information Systems, Room
200, NAL Building, Beltsville, Md. 20705.

Sec. 11. Photographic Sales Committee.
The Photographic Sales Committee consists
of representatives designated by Depart-
ment agencies principally concefned with
the sale of photographic reproductions. The
Committee recommends prices at which
photographic and mosaic reproductions,
except library material, shall be sold, and
other matters related to photographic re-
productions.

Sec. 12, Circumstances under which pho-
tographic reproductions may be provided
Jfree. Reproductions may be furnished free
at the discretion of the agency, if it deter-
mina this action to be in the public inter-
est, to:

a, Press, radio, television, and newsreel
representatives for dissemination to the
general public.

b. Agencies of State and local govern-
ments carrying on a function related to that
of the Department when it will help to ac-
complish an objective of the Department,

¢, Cooperators and others furthering agri-

“cultural programs. Generally, only one print

of each photograph should be provided free.
Sec. 13. Loans. Aerial photographic film

negatives or reproductions may not be

loaned outside the Federal Government.

14003

Sec. 14. Sales of positive prints under Gov-
ernment contracts. The annual contract for
furnishing single and double frame slide
film negatives and positive prints to agen-
cles of the Department, County Extension
Agents, and others cooperating with the De-
partment, carries a stipulation that the suc-
cessful bidder must agree to furnish slide
film positive prints to such persons, organi-
zations, and associations as may be autho-
rized by the Department to purchase them.

Sec. 15. Procedure for handling orders. In
order to expedite handling, all orders
should contain adequate identifying infor-
mation. Agencies furnishing aerial photo-
graphic reproductions require that all such
orders identify the photographs. Each
agency has its own procedure and order
forms.

Sec. 16. Photographic reproduction prices.
The prices for photographic reproductions
listed here are the most generally requested
items.

a. Science and Education Administration
for Technical Information Systems. The fol-
lowing prices are applicable to Technical In-
formation Systems items only: Microfilm—
$1.00 for each 30 pages or fraction thereof.
Photoreproduction—$2.00 for each 10 pages
or fraction thereof. Magnetic tape contain-
ing bibliographic files—$45.00 per reel.

b. General photographic reproductions.
Minimum charge $1 per order. All sizes are
approximate. An extra charge may be neces-
sary for excessive laboratory time caused by
any special instructions from the purchaser.

Class of work and unit Price
1, Black and white copy negatives and
film positives:
4 by 5 (each) $4.20
5 by 7 (each) 4,50
8 DY 10 (S80I sen e cecirorrssscssstocasorssosereions 5.40
1 D 14 (00N ) i iiririiimeriirrreiive 8.40
2. Black and white enlargements:
Up 10 8 bY 10 (€8CH) ..vsierrrssersmssessonss 3.30
1L BY, 14 (OREN) cccoreemroremriommesomrecaiste 4.80
Over 11 by 14 (per square foot) .......... 4.20
3. Reductions (from any size negative) .... 4.20
4. Slides: Black and white (from copy
negative):
2 by 2 cardboard mounted (each)....... 3.00
W DY BI (COCH ) ccrrrreercacesorstmsaassopmstasees 4.20
Original color (from flat copy)
(each). 225

Duplicate color (2 by 2 cardboard
mounted) (EACN) ...cvivemsessssrsssssassonss 35

(Duplicate color slides are slides copled
from 35mm color slides only.) Slides
made from black and white material,
or from transparencies larger or small-
er than 35mm, will be charged at the
same rates shown for black and white

and original color slides
5. Color transparencies (4 by 5) (each)..... 9.00
6. Color prints (&)
7. Current USDA slide sets In stock:
1 to 50 frames 14.50
51 to 60 frames 16.50
61 to 75 fra 18.50
76 to 95 fra 21.50
96 to 105 frames 23.00
106 to 130 fr 26.50
(Prices include printed narrative guide.)
The following can be purchased for the
corresponding slide sets above: Cas-
settes 3.00
8. Milk sedimentation standards (5 by 7
black and white photograph) (each)..... 1.25
9. Seeds and seedlings (any size) (each)... 240

' By quotation.

c. Aerial pholographic reproductions:
black and white. No minimum charge on
aerial photography orders.
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1. Contact prints. The prices for contact
prints are set forth below. The size refers to
the approximate size of the contact print.
Size: Price each

10 by 10 in on RC (resin coated base

RULES AND REGULATIONS

Price each

White Color film
opaque base positive
color print transparency
film

paper) $2.00
10 by 10 in on white opaque print
tm 3.00 PO LY B8 I e s 45.00 50.00
2. Diapositives.
Size: Price each
" 8. Landsat/Skylab imagery. Furnished
10 by 101n film positive. o 3390 only by the Agricultural Stabilization and
s glass p MBS 2000 Conservation Service, Aerial Photography
Field Office in Salt Lake City, Utah.
3. Copy negatives.
Size: Price each ;
10 by 10 In (direct duplicating film) i
one-step Method.......ccceceesrcassscaassencen 3.00
10 by 10 in two-step method .........c... 6.00 Bl;c!: ':nd Color
4. Aerial Photo Index Sheets.
: Si:(e):mm transparenc; $4.00 $5.00
Y sessenassses .
’°p‘;’;3: In on RC (resin coated base) 500  10by 10inRC paper print.. 4.00 9.00
20 by 24 [0 {110 DOSIEIVE...rcoroerrercrre 1500 19 g e g‘g‘ Wﬁ’;ﬁm 5.00 12.00
5. Enlargements (projection prints). The enlar 10.00 15.00
price for enlargements of various sizes are 17 by 17 in RC paper print
set forth below. The size in each case refers 2::%?;:;?3-;;;;;;{" 12.00 20.00
to the approximate paper size required to €NIATZEMENL.c...ovveecesrresnrersens 20.00 25.00
produce the enlargement ordered. 38 by 38 in RC paper print
€NIATZEMENt rvseressiarranrasnse 25.00 40.00
Price each 10 by 10 color composite s
RO Godln s 10 b3 10 COloF IRSreEative, s 16.00
coated base) positive
paper transparency
9. Special Need. For special needs not cov-
Size: ered above, persons desiring aerial photo-
12 DY 12 IDiccccerrossessasssasssranss $5.00 $7.00 graphic reproductions should contact the
18'33 agencies listed in section 10a or the Depart-
1700 ment Aerial Photography Coordinator,

6. Aperture Cards (Photo Indexes).

Duplicate of an aperture card—price
each—$0.25.

7. Color Aerial Photography. Furnished
only by the Agricultural Stabilization and
Conservation Service, Aerial Photography
Field Office in Salt Lake City, Utah.

Reproductions made from color negatives.
Size is approximate size of print:

Price each

RC (resin Color film
coated base) positive
color paper transparency

Size:
10 by 10 in contact print....... $5.50 $12.00
12 by 12 in enlargement....... 15.00 oA
17 by 17 in enlargement.. 20.00
24 by 24 in enlargement.. 25.00
38 by 38 In enlargement.. 40.00

Reproductions made from color positive
transparencies (natural color or color in-
frared):

Price each

White Color film
opaque base positive
color print  transparency
fiim

Size:
10 by 10 in $7.00 $12.00
12by 12in.. 15.00 20.00
17by 17in .... 25.00 30.00
24by24in.. 30.00 35.00

Aerial Photography Field Office,
USDA-ASCS, 2222 West 2300 South, P.O.
Box 30010, Salt Lake City, Utah 84125.

Sec. 17. Sound recordings.

Reel to reel cassette:
7% min $6.20
15 min 7.26
22% min 8.30
30 min 9.20
37% min 10.50
45 min 11.30
52% min 12.50
60 min 18.20

5. U.8.C. 301; 5 U.S.C. 552; 31 U.S.C. 483a;
and 7 CFR 2.75(a)3X(ii).)

Done at Washington, D.C., this 30th
day of March 1978.

E. ALVAREZ,
Acting Associate Director,
Office of Operations and Finance.

[FR Doc. 78-8817 Filed 4-3-78; 8:45 am]

[3410-34]

PART 2—DELEGATIONS OF AUTHOR-
ITY BY THE SECRETARY OF AGRI-
CULTURE AND GENERAL OFFICERS
OF THE DEPARTMENT

Revisions of Delegations of Authority
AGENCY: Department of Agriculture.
ACTION: Final rule.

SUMMARY: This document revises
the delegations of authority from the

Secretary and general officers. Pursu-
ant to the Agricultural Marketing Act
of 1946, as amended, in order to facili-
tate the marketing, distribution, pro-
cessing, and utilization of swine and
products thereof, the Department is
developing a new program to investi-
gate and develop solutions to the prob-
lems resulting from the use of sulfona-
mides in swine. The Assistant Secre-
tary for Marketing Services and the
Administrator of the Animal and
Plant Health Inspection Service will
be given responsibility for the overall
administration of this program, and
the delegations are being amended to
reflect these new responsibilities.

EFFECTIVE DATE: April 4, 1978.

FOR FURTHER INFORMATION
CONTACT:

Dr. Robert I. Brown, Assistant to the
Deputy  Administrator, USDA,
APHIS, Room 324-E, Administration
Building, Washington, D.C. 20250,
202-447-6631.

SUPPLEMENTARY INFORMATION:
Residues of sulfonamide drugs, which
are used as feed additives for the con-
trol of certain swine diseases, were the
subject of the public meeting conduct-
ed by the Department on January 16,
1978 (42 FR 62512). At the meeting,
the stated purpose of which was to
provide an opportunity for a frank ex-
change of issues surrounding this
problem, topics such as withdrawal pe-
riods, tolerances, toxicology, legal re-
quirements, husbandry practices,
methodology, and regulatory alterna-
tives were discussed.

After considering all of the com-
ments offered at this public meeting,
in addition to all other relevant mate-
rials, the Department has determined
that a new program should be devel-
oped which will include field studies,
laboratory research and an informa-
tion program in order to reach this
problem at its source and lower the in-
cidence of sulfonamide residue levels
in excess of prescribed tolerances,
which are a cause of adulteration
under the Federal Meat Inspection
Act (21 U.S.C. 601 et seq.).

The program is to be administered
by the Assistant Secretary for Market-
ing Services and the Administrator of
the Animal and Plant Health Inspec-
tion Service, and the relevant delega-
tions of authority are being amended
accordingly. The Department believes
this alignment of functions conforms
to missions of the agencies involved
and will enable the Department to
serve the public more efficiently.

Accordingly, Part 2, Subtitle A, Title
7, Code of Federal Regulations is
amended as follows:
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Subpart C—Delegations of Authority
to the Deputy Secretary, Assistant
Secretaries, the Director of Econom~
ics, Policy Analysis and Budget,
and the Director, Office of Govern-~
mental and Public Affairs

1. Section 2.17 is amended by revis-
ing paragraph (b)(28) to read as fol-
lows:

§2.17 Delegations of authority to the As-
sistant Secretary for Marketing Ser-
vices

(b) * e

(28) The Agricultural Marketing Act
of 1946, section 203, 205, as amended
(7 U.S.C. 1622, 1624) with respect to
voluntary inspection and certification
of inedible animal byproducts, inspec-
tion, testing, treatment, and certifica-
tion of animals, and a program to in-
vestigate and develop solutions to the
problems resulting from the use of sul-
fonamides in swine.

- - * - -

Subpart F—Delegations of Authority
by the Assistant Secretary for Mar-
keting Services

2. Section 2.51 is amended by revis-
ing paragraph (a)(28) to read as fol-
lows:

§2.51 Administrator, Animal and Plant
Health Inspection Service.

(a) LA

(28) The Agricultural Marketing Act
of 1946, section 203, 205, as amended
(7T U.S.C. 1622, 1624) with respect to
voluntary inspection and certification
of inedible animal byproducts, inspec-
tion, testing, treatment, and certifica-
tion of animals, and a program to in-
vestigate and develop solutions to the
problems resulting from the use of sul-
fonamides in swine.

- - - . *

(5 U.8.C. 321 and Reorganization Plan No. 2
of 1953.)

For Subpart C dated: March 29,
1978. For Subpart F dated: March 29,
1978.

BoB BERGLAND,
Secretary of Agriculture.
P. R. “BoBBY” SMITH,
Assistant Secretary
Jor Marketing Services.
[FR Doc. 78-8816 Filed 4-3-78; 8:45 am]

RULES AND REGULATIONS
[3410-02]

CHAPTER |—AGRICULTURAL MAR-
KETING SERVICE (STANDARDS, IN-
SPECTIONS, MARKETING PRAC-
TICES), DEPARTMENT OF AGRICUL-
TURE

SUBCHAPTER E—WAREHOUSE REGULATIONS
PART 102—GRAIN WAREHOUSES

Licensing of Grain Inspectors and
Weighers

AGENCY: Agricultural Marketing
Service, USDA.

ACTION: Final rule.

SUMMARY: This action changes the
definition of licensed inspectors and li-
censed weighers under the U.S. Ware-
house Act to include inspectors and
weighers licensed and/or authorized
under the U.S. Grain Standards Act
and the Agricultural Marketing Act of
1946. The change will result in an
avoidance of duplication in licensing
certain inspectors and weighers. The
action will permit the use of one Ii-
cense to serve the licensing require-
ments of two laws where there is a
common need.

EFFECTIVE DATE: April 4, 1978.

FOR FURTHER INFORMATION
CONTACT:

John B. Gilmer, Warehouse Service
Branch, Transportation and Ware-
house Division, Agricultural Market-
ing Service, Department of Agricul-
ture, Washington, D.C. 20250, 202-
447-3616.

SUPPLEMENTARY INFORMATION:
Notice is hereby given in accordance
with the administrative procedure pro-
visions in 5 U.S.C. 553, pursuant to the
authority conferred by section 28 of
the U.S. Warehouse Act, as amended
(7T U.S.C. 241 et seq., hereinafter the
“Warehouse Act”), that the ware-
house regulations for the storage of
grain appearing in Part 102 of Sub-
chapter E of Chapter I in Title 7 of
the Code of Federal Regulations are
being amended. The purpose of such
amendment is to avoid unnecessary
duplication of administration action
by permitting the recognition of a
valid license or authorization issued
under either the U.S. Grain Standards
Act, as amended (7 U.S.C. 71 et seq.,
hereinafter the “Grain Standards
Act”), or the Agricultural Marketing
Act of 1946 (7 U.S.C. 1621-1627, her-
einafter AMA of 46) as sufficient to
qualify the holder thereof to perform
the functions of a licensed inspector
ancg/or weigher under the Warehouse

Régulations under the Warehouse
Act for grain warehouses require, with
certain exceptions, that grain received
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into and delivered out of a licensed
warehouse must be inspected and
graded by an inspector licensed under
the Act and must be weighed by a
weigher similarly licensed under the
Warehouse Act.

Under existing regulations the Agri-
cultural Marketing Service, which is
charged with the administration of
the Warehouse Act, has recognized Ii-
censes issued under the Grain Stan-
dards Act or the AMA of 46 for the in-
spection of grain as sufficient to meet
the license requirements for grain in-
spectors under the Warehouse Act. At
those licensed warehouse facilities
where there is no official inspection
and/or official weighing performed by
persons authorized or licensed under
the Grain Standards Act or AMA of
46, inspectors and/or weighers will
still be required to obtain a license
under the Warehouse Act.

The safeguards afforded to deposi-
tors of grain at licensed warehouse fa-
cilities is hereby found to be sufficient
for purposes of the Warehouse Act,
when such facilities are serviced by
persons authorized or licensed to per-
form official inspection and/or weigh-
ing under the Grain Standards Act
and the AMA of 46 due to the similar-
ity of inspection and weighing func-
tions performed under the Grain Stan-
dards Act, the AMA of 46 and the
Warehouse Act. The regulatory re-
quirement that such inspection and/or
weighing, regardless of who performs
the service, take place as the grain is
received into or delivered out of the li-
censed warehouse remains unchanged.

Recognition of the authority exer-
cised under the Grain Standards Act
and the AMA of 46 will be accom-
plished by a change in the definitions
for inspectors and weighers which
appear in the regulations promulgated
under the Warehouse Act. Amend-
ments are made in the appeal proce-
dures to incorporate appeals under the
AMA of 46. Corresponding amend-
ments to other provisions of the said
regulations are being made to conform
these said provisions to the changes in
the definition of licensed inspectors
and weighers.

The present amendments to the reg-
ulations will not, in any way, relieve
any inspector, weigher, sampler, or
any other person regardless of wheth-
er they are licensed under the Ware-
house Act, the Grain Standards Act or
the AMA of 46, of the provisions of
section 30 of the Warehouse Act
which specifies criminal penalties for
violations of the Warehouse Act
taking place at federally-licensed
warehouses.

Said regulations,
amended to read:

§102.2 [Amended]

1. Section 102.2 is amended to read:
Paragraph (q) is amended to read:

therefore, are
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(q) Inspector. (1) A person licensed
under the provisions of section 11 of
the U.S. Warehouse Act, section 8 of
the U.S. Grain Standards Act, or the
provisions of the Agricultural Market-
ing Act of 1946 and (2) a Federal em-
ployee authorized under section 8 of
the U.S. Grain Standards Act, or
under the provisions of the Agricultur-
al Marketing Act of 1946 to inspect,
grade and/or certificate the grade of
grain stored or to be stored in a ware-
house licensed under the U.S. Ware-
house Act (the terms “duly licensed to
inspect” and “licensed inspector” shall
be defined accordingly).

= * - . L

Paragraph (r) is amended to read:

(r) Weigher. (1) A person licensed
under the provisions of section 11 of
the U.S. Warehouse Act, section 8 of
the U.S. Grain Standards Act, or the
provisions of the Agricultural Market-
ing Act of 1946 and (2) a Federal em-
ployee authorized under section 8 of
the U.S. Grain Standards Act, or
under the provisions of the Agricultur-
al Marketing Act of 1946, to weigh
and/or certificate the weight of grain
stored or to be stored in a warehouse
licensed under the U.S. Warehouse
Act (the terms “duly licensed to
weigh” and “licensed weigher” shall be
defined accordingly).

- - o s L

A new paragraph (t) is included to
read:

(t) Agricultural Marketing Act of
1946. The Agricultural Marketing Act
gi 1946 (7 U.S.C. 1621-1627) as amend-

Paragraph (i) designation is changed
to paragraph (u) and amended to read:

* £ - - *

(u) Official Grain Standards of the
United States. The standards of qual-
ity or condition for grain, fixed and es-
tablished by the Administrator of the
Federal Grain Inspection Service
under the U.S. Grain Standards Act or
the Secretary of Agriculture under the
Agricultural Marketing Act of 1946.

Paragraph (u) is amended by chang-
ing the letter designation from (u) to
(v).

(u) [Redesignated as (v)]
2. Section 102.44 is revised to read:

RULES AND REGULATIONS

§102.44 Grades and weights; bulk grain.

Except as provided in § 102,27 each
warehouseman shall accept all storage
and nonstorage grain and shall deliver
out all storage and nonstorage bulk
grain, other than specially binned
grain, in accordance with the grades of
such grain as determined by a person
duly licensed to inspect and grade
such grain and to certificate the grade
thereof and in accordance with the
weights of such grain as determined
by a person duly licensed to weigh
such grain and to certificate the
weight thereof, under the Act, and the
regulations in this part; or if an appeal
from the determination of an inspec-
tor has been taken, either under the
U.S. Grain Standards Act and regula-
tions thereunder, the Agricultural
Marketing Act of 1946 and the regula-
tions thereunder or §§ 102.81 through
102.95, such grain shall be accepted
for and delivered out of storage in ac-
cordance with the grades as finally de-
termined in such appeal.

3. Section 102.57 is revised to read:

§ 102,57 License fees.

There shall be charged and collected
a fee of $20 for each original warehou-
seman's license, and a fee of $10 for
each amended or reinstated warehou-
seman’s license applied for by a ware-
houseman, and a fee of $6 for each li-
cense or amendment thereto issued to
an inspector and/or weigher under
this Act.

§102.61 [Amended]

Paragraph (c¢) is deleted in its en-
tirety.

Paragraph (d) is amended by chang-
ing the letter designation (d) to (c).

Paragraph (e) is amended by chang-
ing the letter designation (e) to (d).

Paragraph (f) is amended by chang-
ing the letter designation (f) to (e).

5. Section 102.63 is revised to read:

§102.63 Posting of licenses.

Each inspector or weigher shall keep
his license conspicuously posted in a
place designated for the purpose by
the Service unless authorized by the
Service not to do so.

6. Section 102.67 is amended as fol-
lows:

Paragraph (b) is amended to read:

§102.67 Weight certificate.

(b) In lieu of a weight certificate in
the form prescribed in paragraph (a)
of this section, an official weight certi-
ficate issued pursuant to the provi-
sions of the U.S. Grain Standards Act,
or an official weight certificate issued
pursuant to the Agricultural Market-
ing Act of 1946 on grain which is
stored or to be stored in a warehouse

licensed under the U.S. Warehouse
Act is acceptable for purposes of the
Act and regulations in this part.

7. Section 102.80 is revised to read:

§102.80 Appeal procedure.

In case a question arises as to the
true grade of grain stored or to be
stored in a licensed warehouse, for
which official grain standards of the
United States are in effect and for
which a grain inspection certificate
has been issued in accordance with
§ 102.64, any interested party may take
an appeal for the determination of the
grade of such grain as provided in this
section. If the grain inspection certifi-
cate involved was issued under the
U.S. Grain Standards Act or the Agri-
cultural Marketing Act of 1946, the
appeal shall be governed by the regu-
lations issued under those Acts respec-
tively. Provided, That a copy of the
Federal appeal grade certificate issued
in the appeal, together with any re-
ceipt covering the grain filed in the
appeal, shall be sent to the licensed
warehouseman concerned, and a copy
of the Federal appeal grade certificate
shall be sent to the licensed inspector
and to each other person shown by
the record of the appeal to be interest-
ed therein. When the grain inspection
certificate with respect to which the
appeal is taken was issued under the
U.S. Warehouse Act, the appeal shall
be governed by §§102.81 through
102.95.

8. Section 102.91 is revised to read:

§102.91 Grain grade appeal fees,

The fees and charges in appeals
under §§102.81 through 102.95 from
grain inspection certificates issued
under the U.S. Warehouse Act shall be
the same as those prescribed in the
regulations under the U.S. Grain Stan-
dards Act or the Agricultural Market-
ing Act of 1946, as applicable, for ap-
peals from grain inspection certificates
issued under those Acts. Such fees and
charges shall be assessed against the
appellant.

It is hereby found impracticable, un-

" necessary, and contrary to the public

interest to give preliminary notice and
engage in public rulemaking procedure
and postpone the effective date of
these amendments until 30 days after
publication in the FEDERAL REGISTER (5
U.S.C. 553) in view of the fact that
these changes do not add additional
restrictions to warehouses licensed
under the U.S. Warehouse Act or
impose any additional requirements
upon users of warehouse services, and
the amendments should be made ef-
fective at the earliest possible date.
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Done at Washington, D.C., March

29, 1978.
WirLiam T. MANLEY,
Deputy Administrator,
Marketing Program Operations.

[FR Doc. 78-8773 Filed 4-3-78; 8:45 am]

RULES AND REGULATIONS

For the Nuclear Regulatory Com-
mission.
CHASE R. STEPHENS,
Chief, Docketing and
Service Branch.
[FR Doc. 78-8766 Filed 4-3-78; 8:45 am]

[7590-01]
Title 10—Energy

CHAPTER I—NUCLEAR REGULATORY
COMMISSION

LICENSED NUCLEAR MATERIALS AND
FACILITIES

Licensee Safeguards Contingency
: Plans; Correction

AGENCY: Nuclear Regulatory Com-
mission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission is correcting certain
errors which appear in the document
published in FR Doc. 78-7861.

EFFECTIVE DATE: June 6, 1978.

FOR FURTHER INFORMATION
CONTACT:

Thomas F. Carter, Jr., Chief, Con-

tingency Planning Branch, U.S. Nu-

clear Regulatory Commission, Wash-

ington, D.C. 20555, 301-427-4191.

In FR Doc. 78-7861, appearing at
page 11962, in the issue for Thursday,
March 23, 1978, make the following
corrections:

PART 70—DOMESTIC LICENSING OF
SPECIAL NUCLEAR MATERIAL

1. On page 11964, second column,
first paragraph, fifth line, the word
“material” should be inserted after
the word “nuclear”; second paragraph,
sixteenth line, following the world “in-
cluding”, the comma should be de-
leted; second paragraph, twentieth
line, the word “Parts” should read
Alpm.tll'

PART 73—PHYSICAL PROTECTION OF
PLANTS AND MATERIALS

2. On page 11965, second column,
first paragraph, twenty-second line,
the date “Janunary 17, 1979” should
read ‘“March 23, 1978”.

APPENDIX C—LICENSEE SAFEGUARDS
CONTINGENCY PLANS

3. On page 11966, first column,
fourth paragraph, twelfth line, the
word “approximately” should read
“appropriately”’.

Dated at Washington, D.C., this
20th day of March 1978.

[8025-01]

Title 13—Business Credit and
Assistance

CHAPTER |—SMALL BUSINESS
ADMINISTRATION

[Rev. 4, Amdt. 6]

PART 108—LOANS TO STATE AND
LOCAL DEVELOPMENT COMPANIES

“Loans—Administrative Limits and
Waivers Thereof

AGENCY: Small Business Administra-
tion.

ACTION: Final rule.

SUMMARY: This rule authorizes SBA
to establish administrative ceilings on-
dollar amounts of section 502 Local
Development Company Loans, and to
waive them in exceptional cases.
These administrative ceilings are es-
tablished to comply with the intent of
Congress as expressed in the confer-
ence report on Pub. L. 94-305 which
increased the statutory limits on such
loans. The intent of this rule is that,
while SBA will continue to make most
of its loans below the administrative
ceiling, it will have authority in excep-
tional cases to make loans up to the
statutory limit.

EFFECTIVE DATE: March 15, 1978.

FOR FURTHER INFORMATION
CONTACT:

William B. Dean, Chief, Develop-
ment Company Loan Division, Small
Business Administration, 1441 L
Street NW., Washington, D.C. 204186,
202-653-6842.

SUPPLEMENTARY INFORMATION:
Section 502 of the Small Business In-
vestment Act, as amended by Pub. L.
94-305 authorizes SBA to guarantee
up to $500,000 on a loan or to make
direct or immediate participation
loans up to $500,000.

Since Congress intended that loans
in the amount of the statutory limit
should be made only in exceptional
cases, administrative ceilings are es-
tablished. In the case of section 502
“Liocal Development Company Loans”
the administrative ceiling is $350,000,
the prior statutory limitation.

It is the intent of this rule that the
administration ceiling may be waived
upon determination that a particular
loan furthers a National, Agency, or
Regional Program objective. Stan-
dards or examples of such objectives
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will be published in the FEDERAL REG-
ISTER from time to time. A notice list-
ing National, Agency, or Regional pro-
gram objectives for the loan programs
administered under Parts 118 and 122
of this chapter was published in 42 FR
61906 (FR Doc. 77-34941, December 7,
1977) and are to be used also in waiv-
ing the administrative limits estab-
lished by this regulation.

The Small Business Administration
has determined that this document
does not contain a major proposal re-
quiring preparation of an inflation
impact statement under Executive
Order 11821 and OMB Circular A107.

On January 23, 1978, there was pub-
lished in the FEDERAL REGISTER (43 FR
3130) a notice of this proposed rule-
making. Interested parties were given
an opportunity to submit comments
no later than February 22, 1978.

No comments were received.

Accordingly, pursuant to authority
contained in section 308(¢c) of the
Small Business Investment Act of 1958
(SBI Act), 15 U.S.C. 687, as amended,
notice is hereby given that SBA
amends § 108.502-1 by adding to para-
graph (d) two subparagraphs (3) and
(4) as follows:

§108.502-1 Section 502 loans.

* » - L .

(d) Loan amount.

(1) LR

.5 JlreTndli

(3) The administrative ceiling on
loans to assist each identifiable small
business concern shall be $350,000 on
loans made directly, or on immediate
participation basis, or on SBA’s share
of guaranteed loans. However, in cir-
cumstances determined by SBA to
constitute an exceptional situation the
loan may be extended to the statutory
limit of $500,000.

(4) Exceptional situations. An excep-
tional situation will be deemed to exist
where SBA determines that the par-
ticular loan furthers a National,
Agency, or Regional program objec-
tive. SBA may from time to time pub-
lish in the FEDERAL REGISTER, on the
basis of developing experience, stan-
dards or examples illustrating Nation-
al, Agency, and Regional objectives.
SBA will not recognize any such objec-
tive until it has first been so published
either under this part or other parts
of this chapter which establish loan
policy.

(Catalog of Domestic Assistance Programs,
No. 59.013, State and Local Development
Company Loans.)

Dated: March 24, 1978.

A. VERNON WEAVER,
Administrator.

[FR Doc. 78-8787 Filed 4-3-78; 8:45 am]
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[7510-01]

Title 14—Aeronavutics and Space

CHAPTER V—NATIONAL AERONAU-
TICS AND SPACE ADMINISTRA-
TION

PART 1204—ADMINISTRATIVE
AUTHORITY AND POLICY

Inspection of Persons and Personal
Effects on NASA Property

AGENCY: Natlonai Aeronautics and
Space Administration.

ACTION: Final rule.

SUMMARY: This amendment updates
the existing published regulations to
reflect current titles and organization-
al relationships in NASA as a result of
the reorganization which became ef-
fective on November 8, 1977.

EFFECTIVE DATE: November 38,
1977.

ADDRESS: Security Division, Nation-
al Aeronautics and Space Administra-
tion, Washington, D.C. 20546.

FOR FURTHER INFORMATION
CONTACT:

Edwin H. Stevens, telephone 202-
755-3400.

SUPPLEMENTARY INFORMATION:
Since these amendments are only or-
ganizational title changes, notice and
public procedure thereon are not re-
quired.

AvuTtrORITY: 42 U.S.C. 2455(2).

§1204.1002 [Amended]

1. Section 1204.1002 is amended in
the first sentence by changing “Head-
quarters Administration Office” to
“Headquarters Administration Divi-
sion.”

§1204.1002 [Amended]

3. Section 1204.1003(b) is amended at
end of the sentence by changing “Di-
rector of Security” to “Director, Secu-
rity Division.”

A. M. LOVELACE,
Deputy Administrator.

[FR Doc. 78-8737 Filed 4-3-78; 8:45 am]

RULES AND REGULATIONS
[1505-01]
Title 21—Food and Drugs

CHAPTER I—FOOD AND DRUG AD-
MINISTRATION, DEPARTMENT OF
HEALTH, EDUCATION, AND WEL-
FARE

SUBCHAPTER B—FOOD FOR HUMAN
CONSUMPTION

[Docket No. TTN-00361

PART 182—SUBSTANCES GENERALLY
RECOGNIZED AS SAFE

PART 184—DIRECT FOOD SUB-
STANCES AFFIRMED AS GENERAL-
LY RECOGNIZED AS SAFE

Correction

In FR Doc. T8-7370, appearing at
page 11698 in the issue of Tuesday,
March 21, 1978, the second word in the
25th line of the third column should
read, “now”.

[1505-01]

SUBCHAPTER E—ANIMAL DRUGS, FEEDS, AND
RELATED PRODUCTS

[Docket No. 75N-0020]

PART 540—PENICILLIN ANTIBIOTIC
DRUGS FOR ANIMAL USE

Correction

In FR Doc. 78-7368, appearing on
page 11700 in the issue for Tuesday,
March 21, 1978, the fourth from last
line of the “SUPPLEMENTARY IN-
FORMATION" paragraph should read
“[provi-1sions of §440.2556c. Section
540.255¢ is”.

[6560-01]
[FRL 876-7; FAP 6H5117/R34]

PART 561—TOLERANCES FOR PESTI-
CIDES IN ANIMAL FEEDS ADMINIS-
TERED BY THE ENVIRONMENTAL
PROTECTION AGENCY

2-Ethoxy-2,3-dihydro-3,3-dimethyl-5-
benzofuranyl methanesuvifonate

AGENCY: Office of Pesticide Pro-
grams, Environmental “Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This rule establishes a
permanent tolerance for residues of
the herbicide 2-ethoxy-2,3-dihydro-3,3-
dimethyl-5-benzofuranyl methanesul-
fonate. The amendment to the regula-
tions was requested by Fisons Corp.
The amendment establishes a maxi-

mum permissible level for residues of
the herbicide in sugar beet molasses.

EFFECTIVE DATE: April 4, 1978.

FOR FURTHER INFORMATION
CONTACT:

Mr. Henry Jacoby, Product Manager
(PM) 24, Registration Division (WH-
567), Office of Pesticide Programs,
EPA, Room 401, East Tower, 401 M
Street SW., Washington, D.C. 20460.

SUPPLEMENTARY INFORMATION:
On February 24, 1978, the EPA pub-
lished in the FEpERAL REGISTER (43 FR
7653) a notice of proposed rulemaking
to amend 21 CFR 561.235 by establish-
ing a regulation permitting the use of
2-ethoxy-2,3-dihydro-3,3-dimethyl-5-

benzofuranyl methanesulfonate in
beet fields to control weeds with a tol-
erance limitation resulting from such
use for residues of the herbicide and
its metabolites in sugar beet molasses
at 0.5 part per million (ppm). This
notice was published in connection
with a petition (FAP 6H5117) submit-
ted by PFisons Corp., Agricultural

" Chemicals Division, Two Preston

Court, Bedford, Mass. 01730. (A relat-
ed document concerning the establish-
ment of tolerances for residues of the
subject herbicide in or on sugarbeets
and meat, fat, and meat byproducts
appears elsewhere in today’s FEDERAL
REGISTER.) No comments or requests
for referral to an advisory committee
were received in' response to this
notice of proposed rulemaking.

The data submitted in the petition
and other relevant material have been
evaluated, and it has been concluded
that the herbicide can be safely used
in the prescribed manner when such
use is in accordance with the label and
labeling registered pursuant to the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), as amended
(86 Stat. 973; 7 U.S.C. 136 et seq.).
Therefore, the regulation is being es-
tablished as proposed.

Any person adversely affected by
this regulation may, on or before May
4, 19178, file written objections with
the Hearing Clerk, EPA, Room M-
3708, 401 M Street SW., Washington
D.C. 20460. Such objections should be
submitted in quintuplicate and specify
the provisions of the regulation
deemed to be objectionable and the
grounds for the objections. If a hear-
ing is requested, the objections must
state the issues for the hearing. A
hearing will be granted if the objec-
tions are supported by the grounds le-
gally sufficient to justify the relief
sought.

Effective on April 4, 1978, 21 CFR
561.235 is amended as set forth below.

(Section 409(cX1) of the Federal Food,
Drug, and Cosmetic Act 21 U.S.C. 348(cX1).)
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Dated: March 28, 1978.

Epwin L. JOHNSON,
Deputy Assistant Administor
Jor Pesticide Programs.

Part 561, Subpart A, section 561.235
is revised in the heading and in the
text to read as follows:

§ 561.235 2-Ethoxy-2,3-dihydro-3,3-dimeth-
yl-5-benzofuranyl methanesulfonate.

A tolerance of 0.5 part per million is
established for combined residues of
the herbicide 2-ethoxy-2,3-dihydro-3,3-
dimethyl-5-benzofuranyl methanesul-
fonate and its metabolites 2-hydroxy-
2,3-dihydro-3,3-dimethyl-5-
benzofuranyl methanesulfonate and
2,3-dihydro-3,3-dimethyl-2-0x0-5-
benzofuranyl methanesulfonate (both
calculated as the parent compound) in
sugar beet molasses resulting from ap-
plication of the herbicide to growing
sugar beets.

[FR Doc. 78-8881 Filed 4-3-78; 8:45 am]

[4410-01]
Title 28— Judicial Administration

CHAPTER |—DEPARTMENT OF
JUSTICE

[Order No. 772-78]

PART 0—ORGANIZATION OF THE
DEPARTMENT OF JUSTICE

Subpart X—Authorizations With Re-
spect to Personnel and Certain Ad-
ministrative Matters

DELEGATING CERTAIN ADDITIONAL PER-
SONNEL AUTHORITY TO THE DIRECTOR,
ExXecuTIivE OFFICE FOR U.S. ATTOR-
NEYS

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: Existing regulations
assign to the Director of the Executive
Office for U.S. Attorneys authority to
take final action in matters pertaining
to the employment, direction, and gen-
eral administration of non-attorney
personnel in grades GS-1 through GS-
15 and in Wage Board positions in the
U.S. Attorneys’ offices and the Execu-
tive Office for U.S. Attorneys. This
order would assign to the Director of
the Executive Office for U.S. Attor-
neys certain authority, presently exer-
cised by the Assistant Attorney Gener-
al for Administration, to administer
the Incentive Awards Plan and to ap-
prove honorary awards and cash
awards not in excess of $1,000, and to
designate officers or employees to ad-
minister oaths of office, with respect
to personnel in the Executive Office
and in the U.S. attorneys’ offices.

EFFECTIVE DATE: March 23, 1978.

RULES AND REGULATIONS

FOR FURTHER INFORMATION
CONTACT:

William P. Tyson, Acting Director,

Executive Office for U.S. Attorneys,

Department of Justice, Washington,

D.C. 20530, 202-739-2121.

By virtue of the authority vested in
me by 28 U.S.C. 509, 510 and 5 U.S.C.
301, 2903, §§ 0.143 and 0.151 of Subpart
X of Part 0 of Chapter I of Title 28,
Code of Federal Regulations, are each
amended by inserting ‘“the Director of
the Executive Office for U.S. Attor-
neys,” immediately after “Law En-
forcement Assistance Administration”
and by deleting “(including U.S. Attor-
neys)”.

Dated: March 23, 1978.

GRIFFIN B. BELL,
Attorney General.
[FR Doc. 78-8756 Filed 4-3-78; 8:45 am]

[4510-26]
Title 29—Labor

CHAPTER XVIl—OCCUPATIONAL
SAFETY AND HEALTH ADMINIS-
TRATION, DEPARTMENT OF LABOR

PART 1902—STATE PLANS FOR THE
DEVELOPMENT AND ENFORCE-
MENT OF STATE STANDARDS

Suspension of Action on State Peti-
tions for Final Approval of State
Plans and of the Application of the
2-Year Limitation on Initiating Such
Proceedings; Correction

AGENCY: Occupational Safety and
Health Administration, Labor.

ACTION: Suspension of final rule; cor-
rection.

In FR Doc. 78-7054, appearing at
pages 1195 and 1196 of the issue for
Friday, March 17, 1978, the second
line of the third paragraph in the
second column on page 1196, now
reading “§ 1902.38(a) of this chapter,”
should read “§ 1902.39(a) of this chap-
ter.”

FOR FURTHER INFORMATION
CONTACT:

Barbara Bryant, 202-634-4922.

Signed at Washington this 27th day
of March 1978.
EurLa BINGHAM,
Assistant Secretary of Labor.
[FR Doc, 78-8599 Filed 4-3-78:; 8:45 am]
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[4510-29]

CHAPTER XXV—PENSION AND WEL-
FARE BENEFIT PROGRAMS, DE-
PARTMENT OF LABOR

SUBCHAPTER C—REPORTING AND DISCLO-
SURE UNDER THE EMPLOYEE RETIREMENT
INCOME SECURITY ACT OF 1974

PART 2520—RULES AND REGULA-
TIONS FOR REPORTING AND Dis-
CLOSURE

Annual Reporting Requirements; Final
Regulations

AGENCY: Department of Labor.

ACTION: Final Regulations: Correc-
tions.

SUMMARY: This document corrects
certain provisions of the final annual
reporting regulations, FR Doc. 78-6073
at page 10130 in the FEDERAL REGISTER
of Friday, March 10, 1978.

EFFECTIVE DATE: April 10, 1978.

FOR FURTHER INFORMATION
CONTACT:

Joe Bodnar, Pension and Welfare
Benefit Programs, U.S. Department
of Labor, Washington, D.C. 20216,
202-523-7901.

SUPPLEMENTARY INFORMATION:
In FR Doc. 78-6073 appearing at page
10130 in the FEDERAL REGISTER of
Friday, March 10, 1978, the following
corrections are made.

1. On page 10130, under the heading
“Contents” in the second paragraph,
the nineteenth line the word “pru-
suant” is corrected to read “pursuant”.

2. On page 10131, under the section
headed “Exemptions”, in the second
paragraph of that section, the tenth
line, the word “filed” is corrected to

read, “files”.
3. On page 10132, under the section
headed “§2520.103-2”, in the first

paragraph of that section, the elev-
enth line, the word “annal” is correct-
ed to read, “annual”.

4. On page 10143, § 2520.103-6, para-
graph “(a)”, in the third line, the cita-
tion *§ 2520.103-10-(b)(5)” should read
““§ 2520.103-10(b)(6)".

5. On page 10144, § 2520.103-6, para-
graph “(e)(3)”, the third line is cor-
rected by deleting the word “to”
which appears immediately after the
word “represents”.

6. On page 10144, § 2520.103-6, para-
graph “(e)(6)”, in the nineteenth line,
the word “seurities” is corrected to
read, “securities”.

7. On page 10145, § 2520.103-9, para-
graph “(a)”, in the last line of that
paragraph, the citation to paragraph
“(b)(2)"” should read “(b)3)".

8. On page 10145, § 2520.103-9, para-
graph “(e)”, in the first and second
line of that paragraph, the sentence
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“See §2520.104a2-5(b)” should be de-
leted and the following sentence
should be inserted, “The bank or in-
surance carrier shall file the informa-
tion required by paragraph (b)(3)(1) of
this section with the IRS Service
Center servicing the geographic area
in which the principal office of the
bank or insurance carrier is located.
See ‘Where to file’ instructions of the
Annual Return/Report Form."”

9. On page 10150, §2520.104-41,
paragraph “(b)”, in the seventh line,
the citation “2520.104-5"” should read
“2520.104a-5".

10. On page 10150, §2520.104-42,
paragraph “(a)”, in the fourth line the
word “anual” should read “annual”.

11. On page 10151, §2520.104-46 is
corrected by inserting immediately
after paragraph (b) the following

paragraphs “(¢)” and ‘“(d)” as follows: .

(¢c) Waiver. The administrator of a
plan described in paragraph (b) (1) or
(2) of this section is not required to:

(1) Engage an independent qualified
public accountant to conduct an ex-
amination of the financial statements
of the plan;

(2) Include within the annual report
* the financial statements and schedules
prescribed in section 103(b) of the Act
and §8§2520.103-1, 2520.103-2, and
2520.103-10; and

(3) Include within the annual report
a report of an independent qualified
public accountant as prescribed in sec-
tion 103(aX3)XA) of the Act and
§ 2520.103-1.

(d) Limitation. The waiver described
in this section does not affect the obli-
gation of a plan described in para-
graph (b) (1) or (2) of this section to
file a Form 5500-C or -K and all
schedules called for therein. See
§ 2520.104-41.

12. On page 10151, § 2520.104a-4, the
caption “(b) Filing Address” is correct-
ed by deleting “(b)’ and inserting
“(c)”, to read as “(c¢) Filing Address”.

13. On page 10151, § 2520.104a-4, the
caption “(c) Effect” Is corrected by de-
leting “(¢)” and inserting “(d)”, to
read as ‘‘(d) Effect”.

14. On page 10151, §2520.104a-4,
paragraphs ‘“(¢) Waiver” and ‘/(d)
Limitation” are deleted in their entire-
ty.

15. On page 10152, §2520.104a-5,
paragraph “(a)(2)” is corrected by de-
leting the period at the end of the sen-
tence in that subparagraph and
adding the following ", unless ex-
tended. See “When to file’ instructions
of the appropriate Annual Return/
Report Form."”

16. On page 10152, §2520.104a-6,
paragraph “(b)(2)” is corrected by de-
leting the period at the end of the sen-
tence in that subparagraph and
adding the following ", unless ex-
tended. See “‘When to file’ instructions
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of the appropriate Annual Return/
Report Form.”

Signed at Washington, D.C., on this
30th day of March, 1978.

IAN D. LANOFF,
Administrator, Pension and Wel-
Jfare Benefit Programs, Labor-
Management Services Admin-
istration.

[FR Doc. 78-8806 Filed 4-3-78; 8:45 am]

[7708-01]

CHAPTER XXVI—PENSION BENEFIT
GUARANTY CORPORATION, DE-
PARTMENT OF LABOR

PART 2605—GUARANTEED BENEFITS

PART 2608—INTERIM REGULATION
ON ALLOCATION OF ASSETS

Amendments

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: These are amendments
to the guaranteed benefits regulation
and the interim regulation on alloca-
tion of assets. The amendment to the
guaranteed benefits regulation pro-
vides that the Pension Benefit Guar-
anty Corporation will quarantee a
plan benefit that returns a partici-
pant’s mandatory employee contribu-
tions upon the participant’s death or,
if a participant in a terminating pen-
sion plan so elects, the PBGC will pay
to the participant, in a single install-
ment, the value of the participant's
own mandatory contributions. The
amendment is necessary because the
Guaranteed Benefits regulation: (1)
Does not explicitly provide for the
PBGC to guarantee the return of an
employee’s mandatory employee con-
tributions upon his or her death; and
(2) does not permit the Pension Bene-
fit Guaranty Corporation to pay in a
single instaliment guaranteed benefits
with a value greater than $1,750. The
effects of the amendment are to: (1)
Assure participants of the return of
their mandatory contributions upon
death even if their plan terminates
without sufficient funds to cover the
death benefit; and (2) allow partici-

pants in terminating pension plans to

elect to receive all of their mandatory
contributions to the plan in a single
lump-sum payment, in lieu of the pen-
sion attributable to those contribu-
tions. The amendment better con-
forms the PBGC's guarantee to the
intent of the Employee Retirement
Income Security Act of 1974.

The amendment to the allocation of
assets regulation is necessary to imple-

ment the Pension Benefit Guaranty
Corporation’s proposal to guarantee
the benefit in a pension plan that re-
turns, upon an employee’s death, all or
a portion of his or her mandatory con-
tributions that remain in the plan.
The effect of the amendment is to
make the benefit that returns the em-
ployee’s contributions a guaranteeable
type of benefit for purposes of allocat-
ing plan assets.

The amendment contains other
technical changes in the allocation of
assets regulation that are designed to
clarify the treatment of mandatory
employee contributions and to assure
that the portion of a participant’s
benefits attributable to his or her
mandatory employee contributions
does not change upon termination of
the plan.

DATES: These amendments are effec-
tive May 4, 1978.

FOR FURTHER INFORMATION
CONTACT:

Gerald E. Cole, Jr., Special Counsel,
Pension Benefit Guaranty Corpora-
tion, 2020 K Street NW., Washing-
ton, D.C. 20006, telephone 202-254-
4895.

SUPPLEMENTARY INFORMATION:
On January 9, 1978, the PBGC pub-
lished in the FEDERAL REGISTER Dpro-
posed amendments to the guaranteed
benefits regulation (29 CFR Part 2605)
and the interim regulation on alloca-
tion of assets (29 CFR Part 2608, 42
FR 48480, Nov. 3, 1976). Although the
only comment that the PBGC received
initially objected to the proposed
amendments, the objection was later
withdrawn and replaced with a re-
quest that the PBGC clarify the
amendments’ effect on: (1) The alloca-
tion of assets, and (2) the cost of the
termination insurance program.

The amendments broaden the
PBGC's guarantee of priority category
2 benefits, by providing that the
PBGC will guarantee a benefit that re-
turns all or a portion of an employee’s
mandatory contributions upon the em-
ployee’'s death. Except in very rare
cases, this additional guarantee does
not increase the assets allocated to pri-
ority category 2 in the allocation of
assets. The PBGC has found that
most terminating pension plans have
sufficlent assets to provide benefits
through priority category 2. Conse-
quently, the additional guarantee will
not add noticeably to the cost of the
termination insurance program.

The PBGC has made two revisions
in the amendments. First, the PBGC
has added a new §2608.7(a)X2). Like
the last sentence in proposed
§ 2608.7(c), which it replaces, the new
paragraph sets forth the annuity form
(e.g., straight life, joint, and survivor,
ete.) to be used in computing a partici-
pant’s category 2 benefit. The proce-
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dure for computing a priority category
2 benefit requires the conversion of
employee contributions into the ac-
crued benefit attributable to those
contributions. The purpose of the new
section is to ensure that the person
making the conversion will convert
contributions into a benefit form that
is the same as the benefit form used in
the other priority categories of the al-
location. This assures that the alloca-
tion of assets in priority category 2
will be consistent with the allocation
of assets in the other priority catego-
ries.

Second, the PBGC has corrected a
technical error in § 2608.7(d)(1) of the
proposed amendments. Under the pro-
posal, an employee’s entire accrued
benefit would have been placed in pri-
ority category 2, even if the employ-
ee’s accumulated mandatory contribu-
tions were sufficient to provide only a
portion of the benefit. The PBGC’s
correction of §2608.7(d)(1) conforms
the amendment to the interim alloca-
tion of assets regulation.

In consideration of the foregoing, ef-
fective May 4, 1978, Chapter XXVI of
Title 29, Code of Federal Regulations,
is hereby amended as follows:

1. Section 2605.2 is amended by
adding the following definitions:

§ 2605.2 Definitions.

* * B . .

“Accumulated mandatory employee
contributions” means mandatory em-
ployee contributions plus interest
credited on those contributions under
the plan, or, if greater, interest re-
quired by section 204(c) of the Act.

“Mandatory employee contribu-
tions” means amounts contributed to
the plan by a participant which are re-
quired as a condition of employment,
as a condition of participation in such
plan, or as a condition of obtaining
benefits under the plan attributable to
employer contributions.

. * * L] .

2. Section 2605.4 is amended by re-
vising paragraph (c) as follows:

§2605.4 Limitations.

(c) (1) Except as provided in para-
graph (c)(2) of this section, the PBGC
does not guarantee a benefit payable
in a single installment (or substantial-
ly s0) upon the death of a participant
or his surviving beneficiary unless that
benefit is substantially derived from a
reduction in the pension benefit pay-
able to the participant or surviving
beneficiary.

(2) Paragraphs (a) and (c)(1) of this
section do not apply to that portion of
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accumulated mandatory employee
contributions payable under a plan
upon the death of a participant, and
such a benefit is a pension benefit for
purposes of this part.

3. Bection 2605.5 is amended by
adding a new paragraph (a)5) as fol-
lows:

§ 2605.6 Entitlement to a benefit.

(a) LR )

(5) In the case of a benefit that re-
turns all or a portion of a participant’s
accumulated mandatory employee
contributions upon death, the partici-
pant (or beneficiary) had satisfied the
conditions of the plan necessary to es-
tablish the right to the benefit other
than death or designation of a benefi-
ciary.

. - . - o

4. Section 2605.6 is amended by re-
vising paragraph (a) as follows:

§2605.6 Determination of nonforfeitable
benefits.

(a) For purposes of this part, a bene-
fit payable with respect to a partici-
pant is considered to be nonforfeita-
ble, if on the date of termination of
the plan the participant (or beneficia-
ry) has satisfied all of the conditions
required of him or her under the pro-
visions of the plan to establish entitle-
ment to the benefit, except the sub-
mission of a formal application, retire-
ment, completion of a required waiting
period, or death in the case of a bene-
fit that returns all or a portion of a
participant’s accumulated mandatory
employee contributions upon his or
her death.

- . - . -

5. Section 2605.8 is amended by re-
vising paragraphs (b) and (¢) as fol-
lows:

§ 2605.8 Benefits payable in a single in-
stallment.

(b) (1) Payment in single install-
ments. Notwithstanding paragraph (a)
of this section, in any case in which
the value of a guaranteed benefit is
$1,750 or less, or in any case in which a
benefit is payable under a plan for
which the PBGC has issued a notice of
sufficiency pursuant to section 4041 of
the Act, the total value of the guaran-
teed benefit may be paid in a single in-
stallment. For purposes of determin-
ing the value of the guaranteed bene-
fit, subtract from the value of the
guaranteed benefit, any amounts that
are returned under paragraph (b)(2) of
this section, but only to the extent
such amounts do not exceed the value
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of the portion of an individual’s bene-
fit derived from mandatory employee
contributions that is guaranteed.

(2) Return of employee coniribu-
tions.—(i) QGeneral. Notwithstanding
any other provision of this part, the
PBGC may pay in a single installment
(or a series of installments) instead of
as an annuity, the value of the portion
of an individual’s basic type benefit
derived from mandatory employee
contributions, if:

(A) The individual elects payment in
a single installment (or a series of in-
stallments) before the sixty-first (61st)
day after the date he or she receives
notice that such an election is avail-
able; and

(B) Payment in a single installment
(or a series of installments) is consis-
tent with the plan’s provisions.

For purposes of this part, the portion
of an individual’s basic type benefit
derived from mandatory employee
contributions is determined under
§ 2608.7 (priority category 2 benefits)
of this chapter, and the value of that
portion is computed under the applica-
ble rules contained in Part 2610 (Valu-
ation of Benefits) of this chapter.

(ii) Set-off for distributions after ter-
mination. The amount to be returned
under paragraph (b)(2)i) of this sec-
tion is reduced by the set-off amount.
The set-off amount is the amount by
which distributions made to the indi-
vidual after the date of plan termina-
tion exceed the amount that would
have been distributed, exclusive of
mandatory employee contributions, if
the individual had withdrawn the
mandatory employee contributions on
the date of termination.

Ezxample: Participant A is receiving a
benefit of $600 per month when the plan
terminates, $200 of which is derived from
mandatory employee contributions. If the
participant had withdrawn his contributions
on the date of termination, his benefit
would have been reduced to $400 per month.
The participant receives two monthly pay-
ments after the date of plan termination.
The set-off amount is $400. (The $600 actual
payment minus the $400 the participant
would have received if he had withdrawn
his contributions multiplied by the two
months for which he received the extra pay-
ment.)

(c) Death benefits.—(1) General. Not-
withstanding paragraph (a) of this sec-
tion, a benefit which would otherwise
be guaranteed under the provisions of
this part, except for the fact that it is
payable solely in a single installment
(or substantially so) upon the death of
a participant, shall be paid by the
PBGC as an annuity which has the
same value as the single installment.
The PBGC will in each case determine
the amount and duration of the annu-
ity based on all the facts and circum-
stances.

(2) Exception. Upon the death of a
participant the PBGC may pay in a
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single installment (or a series of in-
stallments) that portion of the partici-
pant’s accumulated mandatory em-
ployee contributions that is payable
under the plan in a single installment
(or a series of installments) upon the
participant’s death.

6. Section 2608.7 is revised as fol-
lows:

§2608.7 Priority category 2 benefits.

(a) (1) Generael. The benefit in prior-
ity category 2 of each participant (or
beneficiary) is the sum of the basic
type and non-basic type benefits de-
rived from the participant’s accumu-
lated mandatory employee contribu-
tions as of the date of plan termina-
tion. The accumulated mandatory em-
ployee contributions are determined
under paragraph (b) of this section.
The basic type and non-basic type
benefits derived from accumulated
mandatory employee contributions
and the values of those benefits are
determined under paragraph (c) of
this section for plans subject to the
minimum vesting standards contained
in section 203 or in section 1012 of the
Act, and under paragraph (d) of this
section for plans that are not subject
to the minimum vesting standards.

(2) Form of annuily for computa-
tions under this section. The proce-
dure set forth in this section for com-
puting a participant’s (or beneficia-
ry’s) priority category 2 benefit re-
quires the conversion of mandatory
employee contributions into a benefit
attributable to those contributions.
This paragraph prescribes the form of
benefit (e.g., straight life annuity,
joint and survivor annuityu, etc.) into
which the contributions are converted
for purposes of the computations
under this section. The form of bene-
fit into which mandatory employee
contributions are converted is the
form of benefit to which the partici-
pant (or beneficiary) is entitled on the
date of plan termination, or to which
the participant (or beneficiary) would
be entitled if the benefit were nonfor-
feitable on the date of plan termina-
tion. The type of benefit to which a
participant (or beneficiary) is entitled
is determined under §2605.5 of this
Chapter,

(b) Accumulated mandatory employ-
ee contributions.—(1) Definition. The
accumulated mandatory employee
contributions of a participant as of the
date of plan termination are equal to
the sum of the participant’s -manda-
tory employee contributions plus ap-
plicable interest, if any, on those con-
tributions, reduced (but not below
zero) by distributions from the plan to
the participant (or beneficiary) that
were made before the date of plan ter-
mination.
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(2) Computation. The amount of a
participant’s accumulated mandatory
employee contributions as of the date
of plan termination is computed by:

(i) Adding:

(A) The participant’s total manda-

tory employee contributions to the
plan;
(B) Interest, if any, credited on man-
datory employee contributions under
plan provisions to the beginning of the
first plan year to which the minimum
vesting standards contained in section
203 or in section 1012 of the Act apply;
and

(C) Interest, if any, under the plan
on the sum of the amounts deter-
mined under paragraph (b)2)(i)}A)
and (bX2)iXB) of this section from
the beginning of the first plan year to
which the minimum vesting standards
contained in section 203 or in section
1012 of the Act apply until the earliest,
of the date of the participant’s retire-
ment, the date of the participant’s
death, or the date of plan termination.

For purposes of this paragraph, the in-
terest credited on mandatory employ-
ee contributions is equal to the greater
of the amount of interest computed
under paragraphs (b)2)(i)XB) and
(b)(2)(iXC) of this section or the mini-
mum amount of interest, if any, re-
quired to be credited on mandatory
employee contributions under section
204(c) of the Act; and

(ii) Subtracting from the amounts
determined under paragraph (b)(2)(1)
of this section:

(A) Any payments or distributions
from the plan to the participant or to
his or her beneficiary before the date
of plan termination, other than:

(1) Payments or distributions of
benefits derived from voluntary em-
ployee contributions; or

(2) Payments or distributions on ac-
count of disability, to the extent such
payments or distributions exceeded
the participant’s accumulated manda-
tory contributions at the time the pay-
ments or distributions were made; and

(B) Interest under paragraphs
(b)(2)(i1)(B) and (b)(2)(1)(C) of this sec-
tion on any amounts described in para-
graph (b)(2)(ii)(A) of this section, cal-
culated from the date of such pay-
ments or distributions until the earli-
est of the date of the participant’s re-
tirement, the date of the participant’s
death or the date of plan termination.

(3) Employee contributions used to
provide current benefits. Except as
provided in paragraph (d) of this sec-
tion (plans not subject to the mini-
mum vesting rules), that portion of a
participant’s accumulated mandatory
employee contributions used to pro-
vide ancillary benefits, such as life in-
surance or health insurance, may not
be subtracted in determining accumu-
lated employee contributions.

(¢) Plans subject to minimum vest-
ing standards. The amounts and

values of the basic type and non-basic
type priority category 2 benefits pay-
able to a participant or beneficiary in
a plan that is subject to the minimum
vesting standards contained in section
203 or in section 1012 of the Act are
determined under this paragraph.

(1) Definition. For purposes of this
paragraph: “Net mandatory employee
contributions” means the total manda-
tory contributions made by a partici-
pant exclusive of interest, less any
payments or distributions that are
substracted under paragraph
(b)(2)(ii)(A) of this section.

(2) Basic-type benefit. A partici-
pant’s (or beneficiary’s) basic type pri-
ority category 2 benefits are:

(1) The portion of the accrued bene-
fit that is derived from the partici-
pant’s net mandatory employee contri-
butions, computed using plan provi-
sions, except that the accrued benefit
derived from net mandatory employee
contributions may not be less than the
accrued benefit derived from net man-
datory employee contributions as com-
puted under rules contained in section
204(c) of the Act or section 411(e) of
the Internal Revenue Code, as amend-
ed by the Act (delete “.”” and change to
u:n) and

(ii) The benefit, if any, under the
plan that returns upon the death of
the participant all or a portion of the
participant’s accumulated mandatory
employee contributions, except: (A) A
benefit that became payable in a
single installment (or substantially so)
because the participant died before
the date of plan termination; and (B)
benefits payable upon the partici-
pant’s death that are included in the
annuity form of the accrued benefit
derived from net mandatory employee
contributions described under para-
graph (c)(2)(i) of this section (e.g., the
survivor’s portion of a joint and survi-
vor annuity or the cash refund portion
of a cash refund annuity).

(3) Value of basic type benefit. The
value of the basic type priority catego-
ry 2 benefit is the sum of the values of
the benefits described in paragraphs
(e)(2Xi) and (c)(2)ii) of this section.
The values are computed using the
valuation factors contained in Part
2610 of this chapter that are applica-
ble as of the date of plan termination.

(4) Non-basic type benefit. The value
of the non-basic type priority category
2 benefit is the excess, if any, of the
accumulated mandatory contributions
determined under paragraph (b) of
this section over the value of the basic
type priority category 2 benefit deter-
mined under paragraph (¢X3) of this
section.

(d) Plans not subject to minimum
vesting standards. The amounts and
values of the basic type and non-basic
type priority category 2 benefits pay-
able to a participant or beneficiary in
a plan that is not subject to the mini-
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mum vesting standards contained in
section 203 or in section 1012 of the
Act are determined under this para-
graph.

(1) Value of basic type benefit. The
value of the basic type priority catego-
ry 2 benefit is the lesser of:

(i) The sum of:

(A) The value of the death benefit
computed under paragraph (d)X4) of
this section and

(B) The excess, if any, of a partici-
pant’s accumulated mandatory contri-
butions computed under paragraph
(d)(3) of this section over the value of
the death benefit; or

(ii) The value of the accrued benefit
computed under paragraph (d)(5) of
this section.

(2) Value of non-basic type benefit.
(i) If the participant’s accumulated
mandatory employee contributions
computed under paragraph (d)3) of
this section exceed the value of the
basic type benefit computed under
paragraph (d)(1) of this section, the
value of the non-basic type priority
category 2 benefit is the excess of the
value of the participant’s accumulated
mandatory employee contributions
computed under paragraph (d)3) of
this section over the value of the basic
type benefit computed under para-
graph (d)(1) of this section.

(ii) If the accumulated mandatory
employee contributions computed
under paragraph (dX3) of this section
do not exceed the value of the partici-
pant’s basic type benefit computed
under paragraph (d)(1) of this section,
the value of the non-basic type benefit
is zero.

(3) Accumulated mandatory employ-
ee coniributions. For purposes of this
paragraph “accumulated mandatory
employee contributions” are manda-
tory employee contributions as de-
fined in paragraph (b) of this section,
except that the cost of ancillary bene-
fits, such as life insurance or health
insurance, that were provided by man-
datory employee contributions is
treated as a distribution for purposes
of §2608.7(bX2)ii)(A) (subtractions
from mandatory employee contribu-
tions). The cost of such ancillary bene-
fits for any given year is computed
under the rules of the Internal Rev-
enue Service used to compute such
costs, and the portion of the partici-
pant’s accumulated mandatory em-
ployee contributions used to provide
such benefits is determined by multi-
plying the cost of the benefits by the
percentage of the cost that was paid
with mandatory employee contribu-
tions.

(4) Death benefit. For purposes of
this paragraph, the value of the death
benefit is the value of that portion of
any benefit under the plan that would
refund all or a portion of the partici-
pant’s accumulated mandatory em-
ployee contributions upon his or her
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death, except: (i) A benefit that
became payable in a single installment
(or substantially so) because the par-
ticipant died before the date of plan
termination; and (ii) benefits payable
upon the participant’s death that are
included in the participant’s accrued
benefit described under paragraph
(d)(5) of this section (e.g., the survi-
vor’s portion of a joint and survivor
benefit or the cash refund portion of a
cash refund annuity). The value of the
death benefit is computed under the
valuation factors contained in Part
2610 of this chapter that are applica-
ble as of the date of plan termination.

(5) Accrued benefit. For purposes of
this paragraph, the value of the ac-
crued benefit is the value of the ac-
crued benefit under the plan, which
value is computed under the valuation
factors contained in Part 2610 of this
chapter that are applicable as of the
date of plan termination.

(Secs. 4002(b)(3), 4022, 4044, Pub. L. 93-406,
88 Stat. 1004, 1016-19, 1025-27 (29 U.S.C.
1302(b)(3), 1322, 1344 (Supp. V, 1975)).)

Issued in Washington, D.C., on this
30th day of March 1978.

RAY MARSHALL,
Chairman, Board of Directors,
Pension Benefit Guaranty
Corporation.

Issued on the date set forth above,
pursuant to a resolution of the Board
of Directors approving these regula-
tions and authorizing its Chairman to
issue them.

HENRY ROSE,
Secretary, Pension Benefit
Guaranty Corporation.

[FR Doc. 78-8877 Filed 4-3-78; 8:45 am]

[3710-92]

Title 33—Navigation and Navigable
Waters

CHAPTER II—CORPS OF ENGINEERS,
DEPARTMENT OF THE ARMY

[ER 1110-2-4401]

PART 222—ENGINEERING AND
DESIGN

Clearance for Power and
Communication Lines Over Reservoirs

AGENCY: U.S. Army Corps of Engi-
neers, DOD.

ACTION: Final rule.

SUMMARY: This document stipulates
the requirements for establishing
minimum vertical clearances when re-
locating existing or constructing new
power and communication lines over
waters of U.S. Army Corps of Engi-
neers reservoirs. Present criteria set
forth in ER 1110-2-4401, dated April 5,
1963, is being revised by this regula-
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tion to conform with the 1977 Nation-
al Electrical Safety Code (ANSI C2)
which was expanded to include clear-
ances over reservoirs based on the sur-
face area of the impoundment. This
regulation specifies essentially the
same clearances as those contained in
ER 1110-2-4401 assuming larger boats
will use the larger reservoirs. The pur-
pose for changing the existing criteria
is to establish uniformity with the last
edition of the National Electrical
Safety Code.

EFFECTIVE DATE: April 10, 1978.

FOR FURTHER INFORMATION
CONTACT:

Mr. Robert H. Bruck, Chief, Electri-
cal and Mechanical Branch, Office,
Chief of Engineers, Washington,
D.C. 20314, 202-693-7340.

SUPPLEMENTARY INFORMATION:
Frequently power and cummunication
lines must be routed over Corps of En-
gineers reservoirs when new lines are
constructed or existing lines are relo-
cated. The Corps of Engineers has the
responsibility to insure that no less
than minimum clearances are main-
tained over all waters of reservoirs
under their jurisdiction. This ER will
be issued to Corps of Engineers Dis-
tricts and Divisions to establish poli-
cies and procedures to assure that
these clearances are maintained.

Until the final regulation is pub-
lished in the FEpErRAL REGISTER, field
operating agencies having Civil Works
responsibilities will utilize the policies
and procedures contained in the pro-
posed regulation to the fullest extent
practicable. The regulation will
become effective when published in
final form in the FEDERAL REGISTER.
Accordingly 33 CFR Part 222 is
amended by adding a new § 222.5 as set
forth below:

§ 2225 Clearances for power and commu-
nication lines over reservoirs.

(a) Purpose. This regulation pre-
scribes the minimum vertical clear-
ances to be provided when relocating
existing or constructing new power
and communication lines over waters
of reservoir projects.

(b) Applicability. This regulation ap-
plies to all field operating agencies
having Civil Works responsibilities.

(¢c) References:

(1) ER 1180-1-1 (Section 73).

(2) National Tlectrical Safety Code
(ANSI C2), available from IEEE Ser-
vice Center, 445 Hoes Lane, Pis-
cataway, N.J. 08854.

(d) Definitions.

(1) Design High Water Level. The
design high water level above which
clearances are to be provided shall be
either (1) the elevation of the envelope
profile of the 50 year flood, or flood
series, routed through the reservoir
with a full conservation pool after 50
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yvears of sedimentation, or (ii) the ele-
vation of the top of the flood control
pool, whichever is higher,

(2) Low Point of Line. The low point
of the line shall be the elevation of
the lowest point of the line taking into
consideration all factors including
temperature, loading and length of
spans as outlined in the National Elec-
trical Safety Code. -

(3) Minimum Vertical Clearance.
The minimum vertical clearance shall
be the distance from the design high
water lever (paragraph d(l) above) to
the low point of the line (paragraph
d(2) above).

(e) Required Clearances. Minimum
vertical clearances for power and com-
munication lines over reservoirs shall
not be less than required by section 23,
rule 232 of the latest revision of the
National Electrical Safety Code (ANSI
C2).

(1) In general, minimum vertical
clearances shall not be less than
shown in Table 232-1, Item 7, of ANSI
C2, even for reservoirs or areas not
suitable for sailboating or where sail-
boating is prohibited.

(2) If clearances not in accordance
with Table 232-1 of ANSI C2 are pro-
posed, justification for the clearances
should be provided.

(f) Navigable Waters. For parts of
reservoirs that are designated as navi-
gable waters of the United States,
greater clearances will be provided if
so required. The clearances required
over navigable waters are covered by
33 CFR 322.5(1)(2) and are not affect-
ed by this regulation.

(Section 4 of the Flood Control Act of 1944,
as amended (16 U.S.C. 4604d).)

Dated: March 29, 1978.

JAMES N, ELLIS,
Colonel, Corps of Engineers, Ex-
ecutive Director, Engineer
Stajff.

[FR Doc. 78-8789 Filed 4-3-78; 8:45 am]

[3710-92]
[ER 1105-2-167]

PART 279—RESOURCE USE:
ESTABLISHMENT OF OBJECTIVES

Planning Policy and Guidance for Es-
tablishment of Resource Use Objec-
tives at all Civil Works Water Re-
source Projects

AGENCY: Corps of Engineers, DOD.
ACTION: Final rule.

SUMMARY: This document presents
planning policy and guidance for es-
tablishing resource use objectives for
all Civil Works water resources pro-
jects during post-authorization studies
and reevaluation of completed pro-
jects. The regulation states that public
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use development and natural resources
management at Corps water resource
projects should highlight and take ad-
vantage of the particular qualities and
characteristics associated with individ-
ual projects as viewed from a regional
perspective, It is intended that Corps
field offices, using the policy and guid-
ance of this regulation, will be able to
establish clear, concise, resource use
?bjectives for each water resource pro-
ect.

EFFECTIVE DATE: April 12, 1978.

FOR FURTHER INFORMATION
CONTACT:

Mr. Berton M. MacLean, Chief, En-

vironmental Section, Planning Divi-

sion, Directorate of Civil Works,

telephone 202-693-7290.

Note.—The U.S, Army Corps of Engineers
has determined that this document does not
contain a major proposal requiring prepara-
tion of an Inflation Impact Statement
under Executive Order 11821 and OMB Cir-
cular A-107.

Dated: April 12, 1978.

James N. ELLis,
Colonel, Corps of Engineers, Ex-
ecutive Director, Engineer
Staff.

Part 279 is added to 33 CFR to read
as set forth below:

Sec.

279.1 Purpose.

279.2 Applicability.

279.3 References.

279.4 Definitions.

279.5 Policy.

279.6 Overview of objective setting process.

279.7 Information collection and prelimi-
nary analysis.

279.8 Synthesis and analysis.

279.9 Objective rationale.

279.10 Implementation.

279.11 Responsibilities.

Appendix A—Sample Resource use objec-
tives.

AvTHORITY: Pub, L. 89-72, “Federal Water
Project Recreation Act,” July 9, 1965 (79
Stat. 213 et seq.).

§279.1 Purpose.

This regulation provides policy and
guidance for establishing resource use
objectives for all Civil Works water re-
source projects during Phase I/Phase
II post-authorization studies and ree-
valuation of completed projects.

§279.2 Applicability.

This regulation is applicable to all
OCE elements and all field operating
agencies having Civil Works responsi-
bilities.

§279.3 References.

(a) Pub. L. 89-72, “Federal Water
Project Recreation Act,” July 9, 1965
(79 Stat. 213 et seq.).

(b) ER 1105-2-200, Multiobjective

5 Framework (33 CFR Part
290).

§279.4 Definitions.

For the purposes of this regulation:

(a) “Resource Use Objectives” are
clearly written statements, specific to
a given project, which specify the at-
tainable options for resource use as de-
termined from study and analysis of
resource capabilities and public needs
(opportunities and problems).

(b) “Natural resources” are those
elements, features, conditions, ete., of
land and water that can be character-
ized as physiographic, biological and/
or aesthetic.

(c) “Public benefits” are the tangible
and intangible gains to society directly
attributable to a water resource pro-
ject that satisfy the expressed or ob-
served needs of the public (i.e., individ-
uals, groups,'organizations and local,
county, state and federal governmen-
tal agencies).

(d) “Boundary plans” are Division/
District wide maps clearly delineating
the limits of eaeh regional recreation
market area for one or more Civil
Works water resource projects.

§279.5 Policy.

(a) It is the policy of the Chief of
Engineers that all water resource pro-
jects administered by the Corps will
have established a set of resource use
objectives. These objectives will be
based upon the expressed preferences
of the residents of the region served
(social option) and will be in keeping
with the capabilities of the natural
and man-made resources of the specif-
ic project (resource option). A regional
analysis is required to tailor each pro-
ject to serve expressed preferences
within its resource capabilities and
consistent with Federal laws and ad-
ministrative cost-sharing policy. Prep-
aration of regional studies and estab-
lishment of these objectives will utilize
an interdisciplinary team with leader-
ship by planning, and participation
from engineering, design, real estate,
and operations elements. Each project
will emphasize those specific resource
use objectives determined, through
public participation, to achieve the
greatest overall public benefit. Subse-
quent aspects of planning, develop-
ment, and management for the specif-
ic project will be directed to achieving
the approved resource use objectives.

(b) The implementation of this
policy requires that the public be fully
involved in the regional studies and
development of resource use objectives
and management plans for each spe-
cific water resource project, including
at least one public meeting. The estab-
lishment of resource use objective may
be addressed at a general public meet-
ing held for the project if adequate
discussion can be achieved. If not, the
district engineer should conduct a sep-
arate meeting for this purpose.
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§279.6 Overview of objective setting pro-
cess.

The process of determining resource
use objectives flows through three
overlapping steps and considers three
main sets of data. Figure 1 presents an
overview of this process.

FI1GURE 1. OVERVIEW OF RESOURCE USE
OBJECTIVE PROCESS
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§279.7 Information collection and pre-
liminary analysis.

(a) Data Search. This effort consists
of collecting existing data and accom-
plishing the minimum additional stud-
ies necessary to obtain the informa-
tion required to generate and analyze
the likely options. State and local
agency input should be sought during
this phase. The initial work will be to
determine separately the options for
resource use and public needs. A pre-
liminary analysis comparing the two
parts and their relationship to autho-
rized project purposes and administra-
tive constraints should be conducted
prior to further public and agency
input.

(b) Project Resources. The natural
and man-made resources of the project
area are to be identified and the inter-
relationships analyzed to generate the
options that are most viable to the
overall region. The environmental in-
formation and analysis, among other
things, should define and describe the
physical limitations of the project,
aquatic and terrestrial vegetation,
game and non-game wildlife species
and distribution, fisheries, terrain,
soils, minerals, climate, capacity and
sensitivity of these resources to public
use, archaeological and historical re-
sources, management techniques, and
ecosystem interactions.

(¢c) Social Needs and Benefits. The
problems, opportunities, and desires of
the people of the region to be served
by the project must be identified in
order to determine options that are in
the best overall public interest. The
basic approach for determining public
needs and benefits is through a
market analysis and a public involve-
ment program. In considering options,
the analysis as a minimum should in-
clude the indentification of the var-
ious publics served, views of other
agencies and organizations, existing
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and planned recreational facilities in
the market area of the consumer, the
population base and distribution, insti-
tutional analysis of potential cost-
sharing partners, constraints, the
transportation network, the needs
identified by local, State and Federal
agencies, and the State Comprehen-
sive Outdoor Recreation Plan
(SCORP).

§279.8 Synthesis and analysis.

(a) Option, synthesis and analysis.
The project resources and market area
information should be aggregated and
analyzed to determine what trade-offs
can be made among the possible op-
tions to establish objectives that can
meet the highest and best use of the
natural and man-made resources, effi-
ciently meet the needs of the public to
be served, and be of lasting value to
the region and the nation as a whole.
The options determined in the first
step should be synthesized to combine
the separate elements. Compatible op-
tions in the two parts would result in
rational resource use objectives. Con-
flicting options require trade-off anal-
ysis to determine to what extent com-
promise can be made, or if any com-
promise is possible to achieve accept-
able objectives. In both cases the im-
pacts, beneficial and adverse, of imple-
menting the compatible or compro-
mise objective(s) should be stated. For
example, the preservation of wildlife
habitat could limit the development of
high intensity recreational facilities in
a physically suitable area, resulting in
a lower attainment of tangible recrea-
tion benefits. However, preservation of
the existing habitat would produce in-
tangible benefits to society by enhanc-
ing a species otherwise likely to be lost
to the area.

(b) Diversity of opportunities. In re-
gions where there are a number of
Corps projects, this analysis must con-
sider the larger regional context of in-
terrelationships which will result in a
diversity of opportunities available
and emphasize the particular qualities
of each project. For example, one pro-
ject may emphasize swimming, an-
other project weekend camping and
power boating, while still another pro-
ject may provide fishing and passive
recreation use such as hiking trails,
nature, and ecological study areas.

(¢) Constraints. In addition to con-
straints imposed by the authorizing
legislation, other project purposes and
resource capabilities, the resource use
objectives must be consistent and com-
patible with State and Regional plan-
ning activities and programs. As an ex-
ample, Corps management actions to
achieve resource use objectives must
be compatible with the State approved
Best Management Practices (BMP) for
waste treatment (and non-point
sources of pollution) as prescribed by
section 208, Federal Water Pollution

14015

Control Act Amendments of 1972
(Pub. L. 92-500), as amended.

§279.9 Objective rationale.

(a) Statement of Objectives. The last
step in this process is the summariza-
tion of the preceding work by clearly
stating the objective(s) and providing
the rationale, impact, and basic man-
agement measures for their accom-
plishment. The logic, trade-offs, and
judgments made in the process should
be presented in a concise and readable
manner. The impacts, both beneficial
and adverse, that will result from at-
taining objectives selected must be
presented. General implementation
measures (e.g., campground develop-
ment, use of fish attractors, limiting
use in environmentally sensitive areas,
lake fluctuation control, ete.) should
be stated as a guide for the prepara-
tion of detailed development plans and
management actions to achieve the ob-
jectives.

(b) Purpose of Objectives. The re-
source use objectives for each project
will guide the design, development and
management of the resource base fo
obtain the greatest possible benefit
through meeting the needs of the
public and to protect and enhance en-
vironmental quality. The resource use
objectives should be reflected in re-
ports and plans relating to a study or
restudy of water resource projects.
Management actions on existing pro-
jects, including leasing and licensing,
will also be directed towards the at-
tainment of the approved resource use
objectives.

§279.10 Implementation.

(a) Resource use objectives through
development and management pro-
grams will be incorporated into Phase
I, and Phase II General Design Memo-
randa and Master Plans for authorized
and completed water resource projects
(report requirements depend on
AE&D status of project). The estab-
lishment of resource use objectives for
projects formulated under the Part
290 of this chapter planning process
should not require a great deal of ad-
ditional effort to bring them in com-
pliance with this regulation. However,
more effort may be required for com-
pleted projects with existing use pat-
terns and constructed facilities.

(b) Regional studies are prerequisite
to effective project planning for estab-
lishment of resource use objectives.
Division engineers are responsible for
issuing criteria and instructions, for
use by district engineers, on establish-
ing regional boundaries, conduct of re-
gional studies and content and format
of report requirements. As a mini-
mum, one criteria to consider is that a
regional boundary could be formed by
double the estimated distance from
the centroids of population located
within the market area of any operat-
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ing project. Regional boundaries need
not be restricted either to States or to
District hydrologic boundaries. In
those cases where a region may cross
District boundaries, division engineers
will establish administrative responsi-
bility. District engineers are responsi-
ble for preparation of districtwide re-
gional boundary plans, scheduling of
study efforts, and report preparation.
Boundary plans, study schedules and
reports shall be submitted for approv-
al in accordance with instructions
issued by the division engineer. Four
copies of the approved regional bound-
ary plan and regional study report will
be furnished to HQDA (DAEN-CWP-
P), WASH DC 20314 for comment, in
accordance with procedures given in
ER 1110-2-1150. Investigations and
report preparation for regional studies
may be accomplished with funds from
Operation and Maintenance General
appropriations programmed for prep-
aration of individual project Master
Plans. Through implementation of the
regional analysis approach, it is ex-
pected that an overall savings in indi-
vidual Master Plan preparation can be
realized. In any event, it is not expect-
ed that the overall program cost will
increase,

(c) District engineers will incorpo-
rate the establishment of resource use
objectives into the on-going Master
Plan preparation process. Those
Master Plans currently being prepared
or updated and not substantially com-
pleted should be modified to reflect
this policy. Those projects with high
quality resources and/or conflicts be-
tween use and current resource man-
agement should be given a high prior-
ity so that redirection of facility devel-
opment and management programs
can be implemented as soon as possi-
ble.

§279.11 Responsibilities.

Division engineers will review the
Districts Master Plan priority sched-
ule and monitor regional studies and
Master Plan preparation to insure
timely compliance on development of
resource use objectives. Future budget
submissiops and expenditures of con-
struction and operation and mainte-
nance funds will be reviewed by divi-
sion engineers as to their relationship
to the approved resource use objec-
tives and management implementa-
tion. Questions and requests for tech-
nical assistance concerning implemen-
tation of the concept and guidance set
forth in this regulation may be direct-
ed to HQDA (DAEN-CWP-P) WASH
DC 20314 or DAEN-CWO-R.
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For the Chief of Engineers.

James N. ELL1s,
Colonel, Corps of Engineers, Ex-
ecutive Director, Engineer
Staff.

ArPENDIX A.—Sample resource use objectives

This appendix presents some example re-
source use objectives that might be derived
for a water resource project. They are pre-
sented for {llustrative purposes only and are
not intended to represent any specific pro-
Jject or the full range of objectives that
could be developed.

The following sample resource use objec-
tives reflect what could result from a de-
tailed analysis and evaluation of the re-
sources on the project, the resources and
opportunity in the general region, and the
needs of the public. Each objective has a
brief discussion on why that particular ob-
Jjective would be selected.

Resource use objective: To provide high
quality swimming opportunity with a vari-
ety of high density day-use which include
picnicking, beaches, play fields, tot lots,
open space, walks, and non-power boating.

(Discussion) The analysis of regional and
site specific factors indicates that this pro-
ject with its small water surface and excel-
lent water quality is not suitable for power
boating; is in a suburban area with housing
developments already adjacent to the pro-
ject boundaries or presently planned; the
natural resources have already been exten-
sively disturbed; the soil conditions would
be susceptive to extensive landscaping and
could withstand high levels of public use;
the water quality and waterland form char-
acteristics are ideal for swimming and
wading; there is currently a deficiency in
available lake swimming, open space and
day use activity facilities in the going
market area; and there exists a non-Federal
government agency to assist in carrying out
this objective.

Resource use objective: To establish and
maintain a high quality warm water fishery
which would support an initial use of 70,000
fishermen recreation days.

(Discussion) The analysis of pertinent fac-
tors indicates that there exists a high
demand for warm water fishing; that the
water quality and other necessary environ-
mental factors are present which would sup-
port a warm water fishery; that modified
reservoir clearing, water level management
and provision for fish shelters would pro-
vide necessary inputs for improved fish pro-
duction; that some zoning on boat usage in
certain embayments will decrease the con-
flicts between fishing and boating; and that
current state fishery programs will provide
assistance and the necessary technical
advice.

Resource use objective: To establish an
ecological study area at Wakulia Wash for
the protection and study of its unique vege-
tative associations.

on the project; the soil in the wash would be
highly susceptible to erosion if the vegeta-
tion were removed; sofl compaction would
cause loss of ground cover; trails can be de-
aianed to avoid drainage and erosion prob-

lems; unique associations of vegetation exist
in the wash; the nearest vehicle access point
is one mile from the site; during public
meetings local environmental groups have
expressed an interest to preserve the area

for educational purposes; there is a large
population base within two hours drive of
the project; two local universities have vol-
unteered to administer the area in conjunc-
tion with their environmental course work
and related work; and the County is zoning
the adjacent land to protect the watershed
of the Wash.,

Resource use objective: To provide over-
night use to accommodate transient cross-
county travelers.

(Discussion) The analysis of regional and
site factors indicate that this project with
its small water surface and lack of scenic
qualities does not experience much local
use. A heavily traveled Interstate Highway
with an interchange is within a quarter mile
of the project boundary. The location of
this project is such that it is within a days
travel from major recreation areas; the soil
conditions are suitable for high density
public use and there is a deficiency of tran-
slent camping along this portion of the In-
terstate.

Resource use objective: To provide a high
quality diversified recreation opportunity
that would satisfy requirements for destina-
tion or vacation type activities.

(Discussion) The analysis of regional and
site factors indicate that this project with
its outstanding scenic qualities and its loca-
tion, is suitable for destination or vacation
type recreation activities. Private interest
have expressed desires to provide sophisti-
cated lodging and camping facilities togeth-
er with other recreation development to
provide for a diversity of recreation activi-
ties.

Resource use objective: To establish a cul-
tural interpretive area for the protection,
study and viewing of its unique archeologi-
cal (historical) resource.

(Discussion) The analysis of pertinent fac-
tors indicates that high intensity recreation
use demand can be satisfied at other areas
on the project. The archeological (histori-
cal) site is one of the few sites that has not
been destroyed over the years. The local ar-
cheological (historical) society has ex-
pressed an interest during public meeting in
preserving and interpreting the site as part
of their society program.

[FR Doc. 78-8788 Filed 4-3-78; 8:45 am]

[8320-01]

Title 38—Pensions, Bonuses, and
Veterans' Relief

CHAPTER |—VETERANS
ADMINISTRATION

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

DISABILITY COMPENSATION; SPECIALLY
AparTED HOUSING

AGENCY: Veterans Administration.
ACTION: Final regulations.

SUMMARY: The Veterans Adminis-
tration is amending its regulations
governing payment of disability com-
pensation and entitlement to specially
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adapted housing. The Veterans Dis-
ability Compensation and Survivor
Benefits Act of 1977 increased disabil-
ity compensation rates and authorized
payment of the specially adapted
housing grant based on loss or loss of
use of one lower extremity together
with one upper extremity which so
affect propulsion as to preclude loco-
motion without the aid of braces,
crutches, canes, or a wheelchair. The
effect of these changes is to imple-
ment the new law. Two minor changes
not directly related to the Act are also
being made. One change is made to
eliminate gender reference in a regula-
tion. The other change deletes a mon-
etary citation.

EFFECTIVE DATE: October 1, 1977.

FOR FURTHER INFORMATION
CONTACT:

T. H. Spindle 202-389-3005.

SUPPLEMENTARY INFORMATION:
On pages 64640-42 of the FEDERAL
REeGISTER of December 27, 1977, there
was published a notice of proposed

regulatory development to amend.

§§ 3.350, 3.461, 3.552 and 3.809.

Interested persons were given 30
days in which to submit comments,
suggestions, or objections regarding
the proposed regulations. We received
seven comments. Five suggested
changes in the entitlement require-
ments to receive the specially adapted
housing allowance. None of these sug-
gestions can be accomplished by regu-
lation. Each suggestion will require
legislation to implement. Another
comment did not apply to any of the
proposed regulation changes.

One commentator, however, made a
number of suggestions which we can
implement. We agree with all of them
and are making the suggested changes.

First, this commentator points out
that changes in §§3.460 and 3.461 do
not result from enactment of Pub. L.
95-117 (91 Stat. 1063) as is stated in
our December 27, 1977, notice of pro-
posed rulemaking. (Although the
amendment to §3.460 was published
no mention was made of the proposed
change in the notice of proposed rule-
making. Since the change to § 3.460 is
nonsubstantive, the term “widow or
widower” was changed to “surviving
spouse”, notice is considered not nec-
essary under 5 U.S.C. 553, and the
omission is, therefore, immaterial.)
The commentator is correct. The
changes to these sections do not result
from enactment of Pub. L. 95-1117.

In §§3.460 and 3.461 the term “sur-
viving spouse” is substituted for the
term “widow and widower” because it
is Veterans Administration policy to
eliminate gender references whenever
possible. The monetary amount is de-
leted from § 3.461 because the appor-
tioned amount can vary depending
upon individual case circumstances. In
the place of a monetary amount the
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regulation is amended to indicate that
the apportioned amount will be at a
rate fixed by the Chief Benefits Direc-
tor unless there are circumstances
warranting a different amount.

Second, this commentator believes
that the proposed amendment of para-
graph (b)(3) of § 3.809 is ambiguous. It
can be interpreted as meaning that en-
titlement to the specially adapted
housing allowance is based on loss or
loss of use of one lower extremity to-
gether with residuals of organic dis-
ease or injury without regard to
whether the functions of balance or
propulsion are affected. We think this
point is well taken. Paragraph (b)(3)
of §3.809 is, therefore, amended to
delete reference to entitlement based
on loss or loss of use of one upper ex-
tremity. This makes it clear that the
functions of balance and propulsion
must be affected in the prescribed
manner by the loss or loss of use of
one lower extremity together with re-
siduals or organic disease or injury.
The criteria for entitlement based on
loss or loss of use of one lower extrem-
ity together with loss or loss of use of
one upper extremity are now separate-
ly stated in new paragraph (b)(4). This
removes the ambiguity.

Third, this commentator believes
that the term ‘“other mechancial aid
or contrivance” stated in paragraph
(d) of §3.809 should be changed to

“braces, crutches, canes” to agree with -

the wording of 38 U.S.C. 801, as
amended by Pub. L. 95-117. We agree.
The final version of §3.809 includes
this suggested amendment.

The amendments to §§3.359, 3.460,
3.461, 3.552 and 3.809 are set forth
below.

Approved: March 28, 1978.

Rurus H. WILSON,
Deputy Administrator.

1. In §3.350, paragraphs (a) (intro-
ductory portion preceding subpara-
graph (1)), (£X(1) (i) and (iii) and (2) (i)
and (iii) and (h) are revised to read as
follows:

§3.350 Special monthly compensation rat-
ings.

The rates of special monthly com-
pensation stated in this section are
those provided under 38 U.S.C. 314.

(a) Ratings under 38 U.S.C. 314(k).
Special monthly compensation under
38 U.S.C. 314(k) is payable for each
anatomical loss or loss of use of one
hand, one foot, both buttocks, one or
more creative organs, blindness of one
eye having only light perception, deaf-
ness of both ears, having absence of
air and bone conduction, or complete
organic aphonia with constant inabil-
ity to communicate by speech. This
special compensation is payable in ad-
dition to the basic rate of compensa-
tion otherwise payable on the basis of
degree of disability, provided that the
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combined rate of compensation does
not exceed $937 monthly when autho-
rized in conjunction with any of the
provisions of 38 U.S.C. 314 (a) through
(j) or (s). When there is entitlement
under 38 U.S.C. 314 (1) through (n) or
an intermediate rate under (p) such
additional aliowance is payable for
each such anatomical loss or ioss of
use existing in addition to the require-
ments for the basic rates, provided the
total does not exceed $1,312 per
month. The limitations on the maxi-
mum compensation payable under this
paragraph are independent of and do
not preclude payment of additional
compensation for dependents under 38
U.S.C. 315, or the special allowance for
aid and attendance provided by 38
U.S.C. 314(r).

(f) Intermediate or next higher rate;
38 U.S.C. 314(p).—(1) Extremities. (i)
Anatomical loss or loss of use of one
extremity with the anatomical loss or
loss of use of another extremity at a
level or with complications preventing
natural elbow or knee action with
prosthesis in place will entitle to the
rate intermediate between 38 U.S.C.
3135(1) and (m). The monthly rate is

985.

(iii) Anatomical loss or loss of use of
extremity at a level preventing natural
elbow or knee action with prosthesis
in place with anatomical loss of an-
other extremity so near the shoulder
or hip as to prevent the use of a pros-
thetic appliance will entitle to the rate
intermediate between 38 U.S.C. (m)
and (n). The monthly rate is $1,102.

(2) Eyes, bilateral, and blindness in
connection with deafness. (i) Blindness
of one eye with 5/200 visual acuity or
less and blindness of the other eye
having only light perception will enti-
tle to the rate intermediate between
38 U.S.C. 314 (1) and (m). The monthly
rate is $985.

- w - - L3

(iii) Blindness of one eye having only
light perception and anatomical loss,
or blindness having no light percep-
tion accompanied by phthisis bulbi,
evisceration or other obvious deformi-
ty or disfigurement of the eye, will en-
title to a rate intermediate between 38
U.S.C. 314 (m) and (n). The monthly
rate is $1,102.

(h) Special aid and attendance bene-
fit in maximum wmonthly compensa-
tion cases; 38 U.S.C. 314(r). A veteran
receiving the maximum rate ($1,312)
of special monthly compensation
under any provision or combination of
provisions in 38 U.S.C. 314 who is in
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need of regular aid and attendance is
entitled to an additional allowance
during periods he or she is not hospi-
talized at United States Government
expense. (See §3.552(b)(2) as to con-
tinuance following admission for hos-
pitalization.) The rate is $563. Deter-
mination of this need is subject to the
criteria of §3.352. This additional
allowance is payable whether or not
the need for regular aid and atten-
dance was a partial basis for entitle-
ment to the maximum $1,312 rate, or
was based on an independent factual
determination.

L £ < . -

2. In §3.460, the introductory por-
tion preceding paragraph (a) is revised
to read as follows:

§3.460 Death pension.

Death pension will be apportioned if
the child or children of the deceased
veteran are not in the custody of the
surviving spouse. Where the surviving
spouse’s rate is in excess of $70 month-
ly because of having been the wife or
husband of the veteran during service
or because of need for regular aid and
attendance, the additional amount will
be added to the surviving spouse’s
share.

- - * . -

3. Section 3.461 is revised to read as
follows:

§3.461 Dependency and indemnity com-
pensation.

(a) Conditions under which appor-
tionment may be made. The surviving
spouse’s award of dependency and in-
demnity compensation will be appor-
tioned where there is a child or chil-
dren under 18 years of age and not in
the custody of the surviving spouse.
The surviving spouse’s award of de-
pendency and indemnity compensa-
tion will not be apportioned under this
condition for a child over the age of 18
years.

(b) Ratles payable. (1) The share for
each of the chidren under 18 years of
age, including those in the surviving
spouse’s custody as well as those who
are not in such custody, will be at
rates approved by the Chief Benefits
Director except when the facts and
circumstances in a case warrant spe-
cial apportionment under § 3.451. The
share for the surviving spouse will be
the difference between the children’s
share and the total amount payable.
In the application of this rule, howev-
er, the surviving spouse’s share will
not be reduced to an amount less than
50 percent of that to which the surviv-
hllg spouse would otherwise be enti-
tled.

(2) The additional amount of aid and
attendance, where applicable, will be
added to the surviving spouse’s share
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and not otherwise included in the com-
putation.

(3) Where the surviving spouse has
elected to receive dependency and in-
demnity compensation instead of
death compensation, the share of de-
pendency and indemnity compensa-
tion for a child or children under 18
years of age will be whichever is the
greater:

(i) The apportioned share computed
under paragraph (b)(1) of this section;
or

(ii) The share which would have
been payable as death compensation
but not in excess of the total depen-
dency and indemnity compensation.

4. In § 3.552, paragraph (g) is revised
to read as follows:

§3.552 Adjustment of allowance for regu-
lar aid and attendance.

- . . L L

(g) Where a veteran entitled to one
of the rates under 38 U.S.C. 314 (1),
(m), or (n) by reason of anatomical
losses or losses of use of extremities,
blindness (visual acuity %oo or less or
light perception only), or anatomical
loss of both eyes is being paid compen-
sation of $1,312 because of entitlement
to another rate under section 314(1)
on account of need for aid and atten-
dance the compensation will be re-
duced while hospitalized to the follow-
ing:

(1) If entitlement is under section
314(1) and in addition there is need for
regular aid and attendance for an-
other disability, the award during ho-
spitaization will be $1,032 since the
disability requiring aid and attendance
is 100 percent disabling. (38 U.S.C.
314(p).) °

(2) If entitlement is under section
314(m), $1.172.

(3) If entitlement is under section
314(n), $1,312 would be continued,
since the disability previously causing
the need for regular aid and atten-
dance would then be totally disabling
entitling the veteran to the maximum
rate under 38 U.S.C. 314(p).

- L : = -

5.'In §3.809, paragraphs (b)X3) and
(d) are revised and paragraph (b)(4) is
added so that the revised and added
material reads as follows:

§3.809 Specially adapted housing.

(b) Disability. The disability must
have been incurred or aggravated as
the result of service as indicated in
paragraph (a) of this section and the
veteran must be entitled to compensa-
‘t:.‘ion for permanent and total disability

ue to:

(3) The loss or loss of use of one
lower extremity together with residu-
als of organic disease or injury which
so affect the functions of balance or
propulsion as to preclude locomotion
without the aid of braces, crutches,
canes, or a wheelchair.

(4) The loss or loss of use of one
lower extremity together with the loss
of loss of use of one upper extremity
which so affect the functions of bal-
ance or propulsion as to preclude loco-
motion without the aid of braces,
crutches, canes, or a wheelchair.

. - o . »

(d) “Preclude locomotion.” This
term means the necessity for regular
and constant use of a wheelchair,
braces, crutches or canes as a normal
mode of locomotion although occa-
sional locomotion by other methods
may be possible. (38 U.S.C. 801, 804)

[FR Doc. 78-8800 Filed 4-3-78; 8:45 am]

[7710-12]
Title 39—Postal Service

CHAPTER |—U.S. POSTAL SERVICE

PART 111—GENERAL INFORMATION
ON POSTAL SERVICE

Newspaper Receptacles on Rural
Mailboxes

AGENCY: U.S. Postal Service.
ACTION: Final rule,

SUMMARY: This rule deletes lan-
guage in section 156.532 of the Postal
Service Manual which could be inter-
preted to permit receptacles used for
the private delivery of newspapers to
be attached to or be supported by
rural mailboxes utilized by the Postal
Service. The deletion will cause this
section to be consistent with other
postal regulations which generally
prohibit the direct and indirect use of
mailboxes to deliver matter not bear-
ing postage. As revised, receptacles
used for the private delivery of news-
papers could continue to be attached
to the posts or supports of rural mail-
boxes, so long as they were not at-
tached to or supported by the rural
mailboxes.

The current requirement in section
156.532 that the receptacles used for
the private delivery of newspapers
may not be restricted to any one news-
paper will be deleted.

EFFECTIVE DATE: May 4, 1978.

FOR FURTHER INFORMATION
CONTACT:

Jack T. DiLorenzo, 202-245-4614.

SUPPLEMENTAL INFORMATION:
On January 13, 1978, the Postal Ser-
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st i,

vice published in the FEpERAL REGIS-
TER for comment, a proposal to delete
language in section 156.532, Postal
Service Manual, which could be inter-
preted to permit newspaper recepta-
cles to be attached to or be supported
by rural mailboxes utilized by the
Postal Service and to delete language
which provides that the newspaper re-
ceptacles cannot be restricted to any
one newspaper. (43 FR 1966.) )

Two telephone inquiries were re-
ceived. One dealt with the questions
whether the proposed rule would (a)
bar the attaching of a newspaper re-
ceptacle on the post above or below
the rural mailbox, and (b) eliminate
the existing requirement that the
newspaper receptacie not be limited to
any one newspaper. The inquirer was
advised:

(1) A newspaper receptacle could
continue to be attached to the post
above or below the mail receptacle so
long as it was not attached to or sup-
ported by the mail receptacle, and

(2) The existing requirement that
the newspaper receptacle not be limit-
ed to any one newspaper would be
eliminated.

The second telephone inquirer
sought and was given confirmation
that the existing requirement that the
newspaper receptacle not be limited to
any one newspaper would be eliminat-
ed.

Nineteen written comments were re-
ceived.

One commenter implicitly approved
of the proposal and also recommended
that the Postal Service go further and
not permit newspaper receptacles to
be attached to the post of the rural
mailbox. We are not aware of any
facts that would lead us to conclude
that the Postal Service should not
permit the attachment of a newspaper
receptacle to the post.

One commenter opposed the propos-
al on the ground that because of
severe snow conditions in his area, at-
tachment of the newspaper receptacle
to his rural mailbox, which is on a
movable arm, prevents damage to the
newspaper receptacle during snow re-
moval. We believe that another
method, for example, attaching the
newspaper receptacle to another mov-
able arm, could be devised to meet this
problem.

Fourteen commenters objected to
the proposal on the ground that the
owners purchase and maintain the
rural mailboxes and the owners,
rather than the Postal Service, should
decide whether the rural mailboxes
may be used to assist in the delivery of
matter not bearing postage.

Two commenters opposed the pro-
posal whenever the newspaper recep-
m did not interfere with delivery of

One commenter opposed the propos-
al, subject to the condition that the
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newspaper receptacle be attached to
the mail receptacie in a neat and or-
derly fashion.

Despite the preponderance of com-
ments opposing this change, we be-
lieve the change should be made.
While the mailbox is owned by the
mail recipients, the box is used by the
Postal Service, and we think it valid
for the Postal Service to impose rea-
sonable conditions on the use of the
box. The Postal Service’s right to do
so derives from Federal law and is
linked to the service the Postal Service
provides through the box. It is not re-
quired that the box be owned by the
Postal Service to justify reasonable
regulatory restrictions on its use.

The views expressed above are con-
sistent with recent court decisions
that have supported Postal Service in-
terpretation of regulations to exclude
the attachment of non-mail matter to
mailboxes. Rockville Reminder, Inc. V.
United States Postal Service, 350 F.
Supp. 590 (D. Conn. 1972), aff’d, 480 F.
2d 4 (2d Cir. 1973); B&M Ltd. v. Smith,
351 F. Supp. 1057 (July 14, 1972).

Material attached to mailboxes can
interfere with the delivery of the mail
and can jeopardize the security of the
mail, as the District Court found in
the Rockville Reminder case. We ap-
preciate the thought that is behind
the suggestion that only attachments
that interfere with mail delivery or
that are not neat or orderly be
banned. Such a concept would be diffi-
cult to implement, however, since im-
plementation would turn on subjective
determinations. Postal employees
might well hesitate to take action in-
volving an offending practice because
of the ill-will that could result from
acting, if action were to be taken.
Moreover, misunderstandings and con-
flict could develop between the postal
customers and the users of the outside
of mailboxes, on the one hand, and
the Postal Service on the other. We
believe that a clear objective rule
wovld be preferable, and that the rule
that leaves the box entirely free and
clear is most in the public interest.

In view of the considerations dis-
cussed above, the Postal Service
adopts the proposed revision of the
Postal Service Manual with only
minor editorial changes:

PART 156—RURAL SERVICE

In Part 156 of the Postal Service
Manual, revise the first sentence to
read as follows:

532 Newspaper receptacles. A receptacle
for the delivery of newspapers may be at-
tached to the post of a letter box which is
used by the Postal Service: Provided, That
no part of the receptacle touches or is at-
tached to or is supported by any part of the
box, interferes with the delivery of mail, ob-
structs the view of the flag, or presents a
hazard to the carrier or his vehicle.

A Post Office Services (Domestic)
transmittal letter making this change
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in the pages of the Postal Service
Manual will be published and will be
transmitted to subscribers automati-
cally. This change will be published in
the FEpERAL REGISTER as provided in
39 CFR 111.3.
RoOGER P. CrAIG,
Deputy General Counsel.

[FR Doc. 78-8786 Filed 4-3-78; 8:45 am]

[6560-01]
Title 40—Protection of Environment

CHAPTER |I—ENVIRONMENTAL
PROTECTION AGENCY

SUBCHAPTER E—PESTICIDE PROGRAMS
[FRL 876-1; PP TF2005/R143]

PART 180—TOLERANCES AND EX-
EMPTIONS FROM TOLERANCES
FOR PESTICIDE CHEMICALS IN OR
ON RAW AGRICULTURAL COM-
MODITIES

Bentazon

AGENCY: Office of Pesticide Pro-
grams, Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This rule establishes to-
lerances for residues of the herbicide
bentazon. The request was submitted
by BASF Wyandotte Corp. This
amendment to the regulations will es-
tablish maximum permissible levels
for residues of bentazon on bean, pea,
peanut, and soybean forage and soy-
bean hay.

EFFECTIVE DATE: April 4, 1978.

FOR FURTHER INFORMATION
CONTACT:

Mr. Robert Taylor, Product Man-
ager (PM) 25, Registration Division
(WH-567), Office of Pesticide Pro-
grams, EPA, 401 N Street SW.,
Washington D.C. 20460, 202-426-
2632.

SUPPLEMENTARY INFORMATION:
On October 19, 1977, notice was given
(42 FR 55843) that BASF Wyandotte
Corp., 100 Cherry Hill Road, P.O. Box
181, Parsippany, N.J. 07054, had filed
a pesticide petition (PP 7F2005) with
the EPA. This petition proposed that
40 CFR 180.355 be amended to estab-
lish tolerances for combined residues
of the herbicide bentazon (3-isopropyl-
1N-2,1,3-benzothiadiazin-4(3 H)-one 2,2-
dioxide) and its 6- and 8-hydroxy me-
tabolites in or on the raw agricultural
commodities bean forage, pea forage,
peanut forage, and soybean forage at 3
parts per million (ppm) and to in-
crease the established tolerance of 0.3
ppm on soybean hay to 3 ppm. No
comments were received in response to
this notice of filing.
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The data submitted in the petition
and other relevant material have been
evaluated. The toxicological data con-
sidered in support of the proposed to-
lerances included an acute rat oral
lethal dose 50 (LDy) study at 1,100
milligrams (mg)/kilogram (kg) of body
weight, a 90-day rat-feeding study
with a no-effect level (NEL) of 70 ppm,
a 90-day dog-feeding study with an
NEL of 300 ppm, a three-generation
rat reproduction study with an NEL
greater than 180 ppm, a two-year rat-
feeding/oncogenicity study with an
NEL of 350 ppm, an 18-month mouse
oncogenicity/feeding study with an
NEL of 350 ppm, a teratogenicity
study in the rat (negative), and a rat
dominant lethal study with an NEL at
180 ppm.

Tolerances have previously been es-
tablished for residues of bentazon on a
variety of crops at levels ranging from
3 ppm to 0.02 ppm. The acceptable
daily intake (ADI) is 10.5 mg/kg of
body weight, The proposed and estab-
lished tolerances result in a maximal
theoretical exposure of 0.015 mg/day,
which is less than 1 percent of the cal-
culated ADI. The metabolism of the
herbicide is adequately understood,
and an adequate analytical method
(gas chromatography using a flame
photometric detector) is available for
enforcement purposes.

There are no regulatory actions
against continued registration of ben-
tazon, no other data considered desir-
able but lacking, and no other relevant
considerations in setting the proposed
tolerances. The established tolerances
for residues in eggs, meat, milk, or
poultry are adequate to cover second-
ary residues resulting from the pro-
posed use as delineated in 40 CFR
180.6(a)(2).

The pesticide is considered useful
for the purpose for which tolerances
are sought, and it is concluded that
the tolerances of 3 ppm established by
amending 40 CFR 180.355 will protect
the public health. It is concluded,
therefore, that the tolerances be es-
tablished as set forth below.

Any person adversely affected by
this regulation may, on or before May
4, 1978, file written objections with
the Hearing Clerk, EPA, Room M-
3708, 401 M Street SW., Washington,
D.C. 20460. Such objections should
specify the provisions of the regula-
tion deemed to be objectionable and
the grounds for the objections. If a
hearing is requested, the objections
must state the issues for the hearing.
A hearing will be granted if the objec-
tions are supported by the grounds le-
gally sufficient to justify the relief
sought.

Effective April 4, 1978, 21 CFR Part
581 is amended as set forth below.

(Sec. 409(cX1), Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 348(cX1).)

RULES AND REGULATIONS

Dated: March 28, 1978.

EpwiN L. JOHNSON,
Deputy Assistant Administrator
Jor Pesticide Programs.

Part 180, Subpart C, §180.365 is
amended in paragraph (a) by revising
the tolerance of 0.3 ppm on soybeans,
hay, and by alphabetically inserting
the tolerances of 3 ppm on bean
forage, pea forage, peanut forage, and
soybean forage to read as follows:

1. In § 180.355 Bentazon; tolerances
for residues the tolerance of 0.3 ppm
on soybeans, hay in paragraph (a) is

revised to read as follows:
§ 180.356 Bentazon; tolerances for resi-
dues.
(a) L
C dity Parts per
million
Soybeans, hay 3

2. In §180.355 Bentazon, tolerances
Jor residues the tolerances of 3 ppm on
bean forage, pea forage, peanut
forage, and soybean forage are alpha-
betically inserted in the list of com-
modities in paragraph (a) to read as
follows:

§ 180.355 Bentazon; tolerances for resi-

dues.
(¢ el
C dity Parts per
million

. . - . L
Beans (except soybeans), fOrage ............. 3

. - - - -
Peanuts, for 3

- - - - -
Peas, forage 3

. - - . .
Soybeans, forage 3

[FR Doc. 78-8878 Filed 4-3-78; 8:45 am]

[6560-01]
[FRL 876-6; PP 6F1735/R148]

PART 180—TOLERANCES AND EX-
EMPTIONS FROM TOLERANCES
FOR PESTICIDE CHEMICALS IN OR
ON RAW AGRICULTURAL COM-
MODITIES

2-Ethoxy-2,3-dihydro-3,3-dimethyl-5-
benzofuranyl methanesulfonate

AGENCY: Office of Pesticide Pro-
grams, Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This rule establishes tol-
erances for residues of the herbicide 2-
ethoxy - 2,3 - dihydro - 3,3 - dimethyl-5-
benzofuranyl methanesulfonate. The
amendment to the regulations was re-
quested by Fisons Corp. This amend-
ment establishes maximum permissi-
ble levels of the herbicide on sugar
beets and in meat, fat, and meat by-
products.

EFFECTIVE DATE: April 4, 1978,

FOR FURTHER INFORMATION
CONTACT:

Mr. Henry Jacoby, Product Manager
(PM) 24, Registration Division,
(WH-569), Office of Pesticide Pro-
grams, EPA, 401 M Street SW,
Washington, D.C. 20460, 202-756-
2197,

SUPPLEMENTARY INFORMATION:
On February 24, 1978, the EPA pub-
lished a notice of proposed rulemaking
in the FEpErAL REGISTER (43 FR 7671)
in response to a pesticide petition
(PP6F1735) submitted to the Agency
by Fisons Corp., Agricultural Chemi-
cals Div., Two Preston Court, Bedford,
Mass. 01730. This petition proposed
that 40 CFR 180.345 be amended by
the establishment of tolerances for re-
sidues of the herbicide 2-ethoxy-2,3-di-
hydro - 3,3 - dimethyl- 5 - benzofuranyl
methanesulfonate and its metabolites
2-hydroxy-2,3-dihydro-3,3 -dimethyl-5-
benzofuranyl methanesuifonate and
2,3 - dihydro - 3,3 - dimethyl - 2 -0x0 - 5-
benzofuranly methanesulfonate in or
on the raw agricultural commodities
sugar beet tops at 1 part per million

' (ppm); sugar beet roots at 0.1 ppm;

and in the meat, fat, and meat byprod-
ucts of cattle, goats, hogs, horses, and
sheep at 0.05 ppm. No comments or re-
quests for referral to an advisory com-
mittee were received in response to
this notice of proposed rulemaking. (A
related document establishing a feed
additive regulation for residues of the
herbicide in sugar beet molasses ap-
pears elsewhere in today’s FEDERAL
REGISTER.)

It has been concluded, therefore,
that the proposed amendment to 40
CFR 180 should be adopted without
change, and it has been determined
that this regulation will protect the
public health.

Any person adversely affected by
this regulation may, on or before May
4, 1978, file written objections with
the Hearing Clerk, EPA, Room M-
3708, 401 M Street SW., Washington,
D.C. 20460. Such objections should be
submitted in quintuplicate and specify
the provisions of the regulation
deemed to be objectionable and the
grounds for the objections, If a hear-
ing is requested, the objections must
state the issues for the hearing. A
hearing will be granted if the objec-
tions are supported by the grounds le-
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gally sufficient to justify the relief
sought.

Effective April 4, 1978, part 180, sub-
part C, is amended by adding toler-
ances for residues of 2-ethoxy-2,3-di-
hydro - 3,3 - dimethyl - 5 - benzofur-
anyl! methanesulfonate in or on sugar
beet tops at 1 ppm; sugar beet roots at
0.1 ppm; and the meat, fat, and meat
byproducts of cattle, goats, hogs,

horses, and sheep at 0.05 ppm as set

forth below.

(Section 408(e) of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 346a(e)).)

Dated: March 28, 1978.

EpwiN L. JOHNSON,
Deputy Assistant Adminisirator
Jor Pesticide Programs.

It is proposed that part 180, subpart
C, is amended by adding a new section
to read as follows:

§180.345 2 - Ethoxy - 2,3 - dihydro - 3,3 -
dimethyl - 5 - benzofuranyl methane-
sulfonate; tolerances for residues.

Tolerances are established for com-
bined residues of the herbicide 2-
ethoxy - 2,3 - dihydro - 3,3 - dimethyl -
5 - benzofuranyl methanesulfonate
and its metabolites 2-hydroxy-2,3-di-
hydro- 3,3 - dimethyl - 5 - benzofuranyl
methanesulfonate and 2,3-dihydro-3,3-
dimethyl-2-o0x0-5-benzofuranyl meth-
anesulfonate (both calculated as the
parent compound) in or on the follow-
ing raw agricultural commodities:

Parts
per
Commodity million
Beets, sugar, roots 0.1
Beets, SURAT, tODS ......vivmrrmresrrsmaessssassen 1.00
Cattle, fat 0.06
Cattle, mbyp. 0.056
Cattle, meat 0.05
Goats, fat 0.05
Goats, mbyp 0.05
Goats, meat. 0.056
Hogs, fat. 0.05
Hogs, mbyp. 0.05
Hogs, meat 0.05
Horses, fat 0.05
Horses, mbyp. 0.05
Horses, meat. 0.05
Sheep, fat 0.05
Sheep, mbyp. 0.05
Sheep, meat. 0.05

[FR Doc. 78-8880 Filed 4-3-78; 8:45 am]

[6820-24]

Title 41—Public Contracts and
Property Management Regulations

CHAPTER 1—FEDERAL
PROCUREMENT REGULATIONS

[FPR Temp. Reg. 44]
NATIONAL DEFENSE CONTRACTS

Cost Accounting Standards Board
Requirements; Implementation

Cross REFERENCE: For the text of a
temporary regulation published by the
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General Services Administration on
the subject of Cost Accounting Stan-
dards Board requirements regarding
negotiated national defense contracts
see FR Doc. 78-8767 appearing in the
Notices section of this issue. Refer to
the table of contents under “General
Services Administration” for the page
number.

[4910-62]
Title 49—Transportation

. SUBTITLE A—OFFICE OF THE
SECRETARY OF TRANSPORTATION

[OST Docket No. 1; Amend. No. 1-13]

PART 1—ORGANIZATION OF DELE-
GATION OF POWERS AND DUTIES

Federal Railroad Administrator

AGENCY: Department of Transporta-
tion.

ACTION: Final rule.

SUMMARY: This change will delegate
to the Federal Railroad Administrator
that authority under the Emergency
Rail Services Act of 1970 (Act) previ-
ously reserved to the Secretary. The
effect of this action will be that all au-
thority under the Act will be vested in
the Administrator of the Federal Rail-
road Administration. This consolida-
tion of authority will aid the Depart-
ment’s efficiency in carrying out the
Act.

EFFECTIVE DATE: April 4, 1978.

FOR FURTHER INFORMATION
CONTACT:

Charles Swinburn, Associate Admin-
istrator for Federal Assistance, Fed-
eral Railroad Administration, 400
Seventh Street SW., Washington,
D.C. 20590, 202-426-2257.

SUPPLEMENTARY INFORMATION:
The persons responsible for drafting -
of this document are S. J. Park, III,
Federal Railroad Administration, and
Richard R. Clark, Office of the Gener-
al Counsel.

The Secretary of Transportation has
determined that greater efficiency can
be accomplished in carrying out the
Emergency Rail Services Act of 1970
(Act) (Pub. L. 91-663) by delegating to
the Federal Railroad Administrator
that authority previously reserved to
the Secretary. This includes the au-
thority to make findings required by
section 3(a) of the Act and the author-
ity to sign guarantees of certificates
issued by the trustees.

Since this amendment relates to De-
partmental management, procedures,
and practices, notice and public proce-
dures thereon are not necessary.

In consideration of the foregoing,
§ 1.49(m) of title 49 of the Code of
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Federal Regulations is revised to read
as follows:

§ 1.49 Delegations to Federal Railroad Ad-
ministrator.

. - - - L

(m) Exercise the authority vested in
the Secretary by the Emergency Rail
Services Act of 1970 (Pub. L. 91-663).

L A3 . e L ]
(Sec. 9(e), Department of Transportation
Act. (49 U.S.C. 1857(e)).)

Issued in Washington,
March 23, 1978.

D.C, on

BROCK ADAMS,
Secretary of Transportation.

[FR Doc. 78-8722 Filed 4-3-78; 8:45 am]

[7035-01]

CHAPTER X—INTERSTATE
COMMERCE COMMISSION

SUBCHAPTER A—GENERAL RULES AND
REGULATIONS

[Amendment No. 1 to Service Order No.
12901

PART 1033—CAR SERVICE

The Chesapeake and Ohio Railway
Co. Authorized To Operate Over
Tracks of Consolidated Rail Corp.

AGENCY: Interstate Commerece
Commission.

ACTION: Emergency Order (Amend-
ment to Service Order No. 1290).

SUMMARY: Service Order No. 1290
authorizes the Chesapeake and Ohio
Railway to operate over tracks of Con-
solidated Rail Corp. between Hallett,
Ohio, and Walbridge, Ohio, to avoid
congestion on the tracks of the Toledo
Terminal Railroad Co. formerly used
by the Chesapeake and Ohio to tra-
verse this territory. Amendment No. 1
to Service Order No. 1290 extends the
order for six months. -

DATES: effective 11:59 p.m., March
31, 1978. Expires 11:59 p.m., Septem-
ber 30, 1978.

FOR FURTHER INFORMATION
CONTACT:

C. C. Robinson, Chief, Utilization
and Distribution Branch, Interstate
Commerce Commission, Washing-
ton, D.C. 20423, telephone 202-275-
7840, Telex 89-2742.

SUPPLEMENTARY INFORMATION:
At a Session of the Interstate Com-
merce Commission, Railroad Service
Board, held in Washington, D.C., on
the 28th day of March, 1978.
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Upon further consideration of Ser-
vice Order No. 1290 (42 FR 63890), and
good cause appearing therefor:

It is ordered, That: The Chesapeake
and Ohio Railway Co. authorized to
operate over tracks of Consolidated
Rail Corp.

Service Order No. 1290 be, and it is
hereby, amended by substituting the
following paragraph (f) for paragraph
(f) thereof:

§1033.1290 Service Orders 1290.

(f) Expiration date. The provisions
of this order shall expire at 11:59 p.m.,
September 30, 1978, unless otherwise
modified, changed or suspended by
order of this Commission.

Effective date. This amendment
shall become effective at 11:59 p.m.,
March 31, 1978.

(49 U.8.C. 1(10-1T).)

It is further ordered, That a copy of
this amendment shall be served upon
the Association of American Rail-
roads, Car Service Division, as agent of
all railroads subscribing to the car ser-
vice and car hire agreement under the
terms of that agreement, and upon the
American Short Line Railroad Associ-
ation; and that notice of this amend-
ment be given to the general public by
depositing a copy in the Office of the
Secretary of the Commission at Washt
ington, D.C., and by filing it with the
Director, Office of the Federal Regis-
ter.

By the Commission, Railroad Ser-
vice Board, members Joel E. Burns,
Robert S. Turkington and John R. Mi-
chael.

H. G. HOMME, Jr.,
Acting Secretary.

[FR Doc. 78-8827 Filed 4-3-78; 8:45 am]

[4310-55]
Title 50—Wildlife and Fisheries

CHAPTER |—UNITED STATES FISH
AND WILDLIFE SERVICE, DEPART-
MENT OF THE INTERIOR

PART 33—SPORT FISHING

Opening of Sherburne National Wild-
life Refuge, Minnesota to Sport
Fishing

AGENCY: Fish and Wildlife Service,

Interior.

ACTION: Special Regulation.

SUMMARY: The Director has deter-
mined that the opening to sport fish-

RULES AND REGULATIONS

ing of Sherburne National Wildlife
Refuge is compatible with the objec-
tives for which the area was estab-
lished, will utilize a renewable natural
resource, and will provide additional
recreational opportunity to the public.

DATES: May 1, 1978, through Febru-
ary 28, 1979.

FOR FURTHER INFORMATION
CONTACT:

Refuge Manager, Route 2, Zimmer-
man, Minn. 55398 (R. V. Papike),
phone 612-389-3323.

SUPPLEMENTARY INFORMATION:

§33.5 Special regulations; sport fishing;
for individual; wildlife refuge areas.

Sport fishing is permitted on the
Sherburne National Wildlife Refuge,
Minn., only on the areas designated by
signs as being open to fishing. These
areas comprising approximately 1,000
acres are delineated on maps available
at the refuge headquarters and from
the office of the Regional Director,
U.S. Fish and Wildlife Service, Federal
Building, Fort Snelling, Twin Cities,
Minn. 55111. Sport fishing shall be in
accordance with all applicable State
regulations subject to the following
conditions:

1. The open season for sport fishing
extends from May 1, 1978 through
February 28, 1979, inclusive.

2. During periods when no ice exists,
fishing activity is confined to the St.
Francis River.

3. Access to all fish areas is permit-
ted only at designated access sites.

4. Boats, without motors, may be
used on the St. Francis River only
from designated access sites.

5. The use of snowmobiles, all ter-
rain. vehicles, trail bikes, motorcycles,
mini-bikes, and other such convey-
ances are prohibited on the refuge at
all times.

The provisions of this special regula-
tion supplement the regulations which
govern fishing on wildlife refuge areas
generally which are set forth in Title
50 Code of Federal Regulations, Part
33. The public is invited to offer sug-
gestions and comments at any time.

Norte.—The U.S. Fish and Wildlife Service
has determined that this document does not
contain a major proposal requiring prepara-
tion of an Economic Impact Statement
under Executive Order 11949 and OMB Cir-
cular A-107.

Dated: March 24, 1978.

R. V. PAPIKE,
Refuge Manager.

[FR Doc. 78-8797 Filed 4-3-78; 8:45 am]

[3410-34]
Title 9—Animals and Animal Producis

CHAPTER |—ANIMAL AND PLANT
HEALTH INSPECTION SERVICE, DE-
PARTMENT OF AGRICULTURE

SUBCHAPTER C—INTERSTATE TRANSPORTA-
TION OF ANIMALS (INCLUDING POULTRY)
AND ANIMAL PRODUCTS

PART 75—COMMUNICABLE DISEASES
IN HORSES, ASSES, MULES, AND
ZEBRAS

Contagious Equine Metritis (CEM);
Quarantine

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: The purpose of this
amendment is to guarantine certain
animals of the breed of Thoroughbred
horses in the entire Commonwealth of
Kentucky because of the existence of
contagious equine metritis (CEM).
CEM, a communicable disease in equi-
dae, has been diagnosed in the United
States only in Thoroughbreds in the
Commonwealth of Kentucky. In order
to protect the equine industry of the
United States from this highly conta-
gious, communicable disease and the
integrity of the export of equidae
from the United States, it is necessary
to guarantine all Thoroughbreds in
the Commonwealth of Kentucky,
except geldings, and certain weanlings
or yearlings, animals moved only for
racing, or exhibition purposes, and for
artifical insemination breeding under
certain conditions.

.EFFECTIVE DATE: April 3, 1978.
FOR FURTHER INFORMATION

CONTACT:

Dr. Ralph C. Knowles, USDA,
APHIS, VS, Federal Building, Room
738, Hyattsville, Md. 20782, 301-436-
8433.

SUPPLEMENTARY INFORMATION:
Contagious equine metritis (CEM) is a
highly contagious venereal disease
caused by a bacteria- which produces
serious economic losses in Thorough-
bred breeding establishments. To date,
CEM has only been reported in Thor-
oughbreds, however, other breeds will
develop the disease if exposed. Trans-
mission of CEM can occur when af-
fected stallions or mares are bred or
the same contaminated instruments
are used to examine the genital tract
of affected animals and non-affected
animals, or by other means such as
washing the genital area of an affect-
ed animal and using the same water
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and sponge among non-affected ani-
mals

Initially two farms in Kentucky had
stallions or mares which were deter-
mined to be positive for CEM. As of
March 27, 1978, five stallions and 21
mares were detérmined to be positive.
These 26 positive equidae were located
on 13 different premises.

The regulations establish a quaran-
tine only upon Thoroughbred horses
moving from or through the State of
Kentucky because CEM has been es-
tablished to exist in the United States
at present only in the breed of Thor-
oughbred horses and only in the Com-
monwealth of Kentucky.

The regulations permit the inter-
state movement of geldings, and
weanlings and yearlings not known to
be affected with or exposed to CEM or
exposed to any horse affected with
CEM, from or through the Common-
wealth of Kentucky because these
horses are not used for breeding pur-
poses, and, therefore, do not pose a
threat to spread CEM.

The regulations also permit horses
of the Thoroughbred breed to move
interstate into or from a quarantined
area for purposes of racing or exhibi-
tion because the incidental contact be-
tween horses at such races or exhibi-
tions is not likely to spread this dis-
ease.

Horses also may be moved interstate
into or from the quarantined area for
breeding by artificial insemination in
the presence of and certified by a
State or Federal animal health official
authorized by the Deputy Administra-
tor, Animal and Plant Health Inspec-
tion Service, Veterinary Services,
USDA. Artifical insemination is al-
lowed because such breeding, if prop-
erly conducted, is highly unlikely to
spread the disease.

As of this date, we know of no prac-
tical method to determine that a farm
is free of CEM. We will work with sci-
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entists and the industry to devise such
a method. As soon as a practical
method becomes available, we will
modify the regulation to provide for
movements from farms that have been
determined to be free of CEM.

Accordingly, Part 75, Title 9, Code of
Federal Regulations, is amended by
adding § 75.5 to read as follows:

§75.5 Notice relating to existence of con-
tagious equine metritis, quarantine and
conditions of interstate movement.

(a) Notice of quarantine. Notice is
hereby given that contagious equine
metritis (CEM), a communicable dis-
ease of horses, mules, asses, and zebras
exists in the breed of Thoroughbred
horses in the Commonwealth of Ken-
tucky and that the entire Common-
wealth of Kentucky is hereby quaran-
tined because of the existence of said
disease.

(b) Conditions of intersiate move-
ment. No horses of the Thorough-
bread breed shall be moved interstate
from or thorugh any quarantined area
except under the following conditions:

(1) Geldings may move interstate
without restrictions;

(2) Weanlings or yearlings which are
not known to be affected with or ex-
posed to CEM or exposed to any horse
affected with CEM may move inter-
state without restriction. Weanlings or
yearlings include any animal not more
than 731 days old on the date of the
interstate movement.

(3) Horses of the Thoroughbred
breed may be moved interstate into or
from a quarantined area for racing, or
exhibition purposes; or
. (4) Horses of the Thoroughbred
breed may be moved interstate into or
from a quarantined area for breeding,
only if such breeding is performed by
artificial insemination in the presence
of and certified by a State or Federal
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animal health official authorized by
the Deputy Administrator.?

In view of the nature of the disease
and circumstances under which it is
disseminated and in order to prevent
the interstate spread of the disease, it
is necessary to quarantine the entire
Commonwealth of Kentucky, and to
permit the interstate movement of cer-
tain horses only under the above-
specified conditions. The amendment
must be made effective immediately to
accomplish its purpose in the public
interest.

Accordingly, under the administra-
tive procedure provisions in 5 U.S.C.
553, it is found upon good cause that
notice and other public procedure with
respect to the amendment are imprac-
ticable, unnecessary, and contrary to
the public interest, and good cause is
found for making the amendment ef-
fective less than 30 days after publica-
tion in the FEDERAL REGISTER.

Done at Washington, D.C., this 3rd
day of April 1978.

Norte.—The Animal and Plant Health In-
spection Service has determined that this
document does not contain a major proposal
requiring preparation of an Inflation
Impact Statement under Executive Order
11821 and OMB Circular A-107,

PIERRE A. CHALOUX,
Deputy Administrator,
Veterinary Services.

[{FR Doc. 78-9082 Filed 4-3-78; 11:32 am]

*A copy of the list of authorized person-

nel can be obtained by writing to the
Deputy Administrator, Animal and Plant
Health Inspection Service, Veterinary Ser-
vice, U.S. Department of Agriculture, Wash-
ington, D.C. 20250.
(Sections 4-7, 23 Stat. 32, as amended, sec-
tions 1 and 2, 32 Stat. 791-792, as amended,
sections 1-4, 33 Stat. 1264, 1265, as amended
(21 U.S.C. 111-113, 115, 117, 120, 121, 123-
126), 37 FR 28464, 28477, 38 FR 19141.)
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proposedrules

This section of the FEDERAL REGISTER confains nofices to the public of the proposed i
give interested persons an opportunity to parficipate in the rule making prior to the adoption of the final rules.

of rules and lati The

of these notices is to
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[3410-02]

DEPARTMENT OF AGRICULTURE
Agriculiural Marketing Service
[7 CFR Part 989]
[Docket No. AO-198 A-10]

RAISINS PRODUCED FROM GRAPES GROWN
IN CALIFORNIA

Hearing on Proposed Amendment of the Mar-
keting Agreement, as Amended, and Order,
as Amended

AGENCY: Agricultural Marketing
Service, USDA.

ACTION: Public hearing on proposed
rulemaking.

SUMMARY: The hearing is being held
to consider proposed changes in the
marketing order. The principle issues
to be considered are: (1) Procedures
and administrative matters relating to
volume regulation provisions including
clarification of the intent of these pro-
visions and making changes to reflect
this intent; (2) making minor wording
changes to clarify volume regulation
provisions; and (3) making three types
of raisins, which are now treated as a
single varietal type, separate varietal
types.

DATE: The hearing will be held April
18, 1978, at the location listed under
addresses below.

ADDRESS: The hearing will be held
in the Guarantee Room, Guarantee
Savings and Loan, Blackstone and
Ashlan Avenues, Fresno, Calif.

FOR FURTHER INFORMATION
CONTACT:

Charles R. Brader, 202-447-6393.

SUPPLEMENTARY INFORMATION:
Notice is hereby given of a public
hearing to be held April 18, 1978, be-
ginning at 9:30 a.m., local time, with
respect to proposed amendments of
the marketing agreement, as amended,
and Order No. 989, as amended, regu-
lating the handling of raisins produced
from grapes grown in California.

The hearing is called pursuant to
the provisions of the Agricultural Mar-
keting Agreement Act of 1937, as
amended (7 U.S.C. 601 et seq.), and the
applicable rules of practice and proce-
dure governing the furmulation of
marketing agreements and marketing
orders (7 CFR Part 900).

The purpose of the hearing is to re-
ceive evidence with respect to the eco-

nomic and marketing conditions which
relate to the proposed amendment,
hereinafter set forth, and any appro-
priate modifications thereof, of the
marketing agreement, as amended,
and the order, as amended.

The proposed amendment, set forth
below, has not received the approval
of the Secretary of Agriculture.

PROPOSED BY THE RAISIN
ADMINISTRATIVE COMMITTEE

PROPOSAL NO. 1

Section 989.54 (a) and (d) are revised
to read as follows:

§989.54 Marketing policy.

(a) Free tonnage. On or before
August 15 of each crop year, the Com-
mittee shall review shipment data, in-
ventory data, and other matters relat-
ing to the quantity of raisins of all va-
rietal types. For any varietal type for
which a free tonnage percentage may
be recommended, the quantity of free
tonnage shall be 90 percent of the
prior crop year’s shipments into free
tonnage outlets for that varietal type,
adjusted by the physical carryin in-
ventory. The desirable carryin inven-
tory on August 1 for Natural (sun-
dried) Seedless raisins shall be a mini-
mum of 35,000 tons. This free tonnage
quantity shall be publicized by the
Committee in accordance with para-
graph (f) of this section. In years fol-
lowing limited free tonnage shipments,
the Committee may use the shipments
of any one of the prior three years as
a base to determine the free tonnage.

L] - o @ L

(d) Reserve tonnage to sell as free
tonnage. On or before November 15 of
the crop year, the Committee shall
offer to handlers a quantity of the
prior or current crop year's reserve
tonnage raisins. One offer shall consist
of a quantity equal to 10 percent of
the prior year’s shipments into free
tonnage outlets, to equate the current
year’s supply with the prior year’s
shipments. This offer shall be allocat-
ed to handlers on the basis of their
prior year’s acquisitions. At the same
time, the second offer shall consist of
a quantity equal to 10 percent of the
prior year’s shipments into free ton-
nage outlets, for market expansion.
The offer shall be allocated to han-
dlers on the basis of their prior year’s
shipments, to all outlets, of free ton-
nage plus any reserve tonnage released
for use as free tonnage during the ap-
plicable crop year. Each offer shall be
open to handlers not more than five

business days and, subsequently, two
reoffers of any tonnage unsold in the
original offers, open not more than
two business days each, may be made.
The reoffer tonnage shall be allocated
to handlers who purchase 100 percent
of their allocation in preceding offers
and shall be on the basis of the quan-
tity each handler purchased as a per-
centage of the total quantity pur-
chased by all handlers eligible to par-
ticipate. At the close of the second
reoffer any remaining tonnage may be
offered to handlers purchasing all of
their previous allocations on a first-
come, first-served basis and such offer
shall be open to handlers for two busi-
ness days. Any handler who had no
shipments or acquisitions of raisins
during the prior crop year would be al-
located raisins under these offers on
the basis of his acquisitions (up to the
time the offer is made) of raisins in
the current crop year. If field prices
are not established on or before No-
vember 15, the offers shall be made
not more than 15 days following such
establishment. The price of reserve
tonnage raisins offered to handlers to
sell as free tonnage under this section
shall be the established field price for
free tonnage raisins of the applicable
varietal type, plus estimated costs to
equity holders incurred by the Com-
mittee, plus 3 percent of the estab-
lished field price for free tonnage.

PRrROPOSED BY JOHN J. MCGREGOR, AT-
TORNEY-AT-LAW, FOR TRI-BORO FRUIT
Co., Inc., MELIKIAN FARMS, INC., AND
SALWASSER DEHYDRATOR

PROPOSAL NO. 2

A new §989.7a is added to read as
follows:

§989.7a Water-Dipped Seedless raisins.

“Water-Dipped Seedless raisins”
means raisins produced from grapes
which are dipped in water, without
any chemical additive, after such
grapes have been removed from the
vine and which are artificially dehy-
drated.

PROPOSAL NO. 3

A new §989.7b is added to read as
follows:

§989.7b Soda-Dipped Seedless raisins.

“Soda-Dipped  Seedless raisins”
means raisins made from grapes which
are dipped in a solution consisting of a
caustic soda additive after such grapes
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have been removed from the vine and
which are artificially dehydrated.

PROPOSAL NO. 4

A new §989.7c is added to read as
follows:

§989.7¢ Oleate Seedless raisins.

“QOleate Seedless raisins” means rai-
sins produced from grapes which are
sprayed with, or dipped in, an ethyl
oleate or methyl oleate solution, after
such grapes have been removed from

the vine or while such grapes are on -

the vine and which are sun-dried or ar-
tificially dehydrated.

PROPOSAL NO. §

Section 989.10 is revised to read as
follows:

§989.10 Varietal types.

“Varietal types” means raisins gen-
erally recognized as possessing charac-
teristics differing from other raisins in
a degree sufficient to make necessary
or desirable separate identification
and classification. Varietal types are
the following: Natural (sun-dried)
Seedless, Water-Dipped Seedless,
Soda-Dipped Seedless, Oleate Seedless,
Golden Seedless, Muscats (including
other raisins with seeds), Sultana,
Zante Currant and Monukka: Pro-
vided, That the Committee may, sub-
ject to approval of the Secretary,
change this list of varietal types.

PROPOSED BY THE FRUIT AND VEGETABLE
DiIviSION, AGRICULTURAL MARKETING
SERVICE

PROPOSAL NO. 6

Make such changes as may be neces-
sary to make the entire marketing
agreement and the order conform with
any amendment thereto that may
result from this hearing.

Copies of this notice of hearing and
the order may be procured from the
Fresno Marketing Field Office, F&V
Division, AMS, U.S. Department of
Agriculture, 1130 ““0” Street, Room
3114, Fresno, CA 93721, or from the
Hearing Clerk, Room 1077, U.S. De-
partment of Agriculture, Washington,
D.C. 20250, or may be inspected there.

Signed at Washington, D.C. on
March 30, 1978.

WirrLiaMm T, MANLEY,
Deputy Administrator,
Marketing Program Operations.

[FR Doc. 78-8774 Filed 4-3-78; 8:45 am]

[3410-02]
[7 CFR Part 1068]
MILK IN UPPER MIDWEST MARKETING AREA

Proposed Suspension of a Cerfain Provision of
the Order

AGENCY: Agricultural Marketing
Service, USDA.

PROPOSED RULES

ACTION: Proposed suspension of rule.

SUMMARY: This notice invites writ-
ten comments on a proposal to sus-
pend a requirement under the Upper
Midwest milk marketing order that
handlers make a partial payment for
milk received from producers by the
25th day of the month. Handlers indi-
cate that their producers want such
payments to be made about 8 days
later so that their partial payments
and final payments for milk will be
spaced about 15 days apart. The pro-
posed suspension would be for May
1978 through April 1979.

DATE: Comments are due April 19,
1978.

ADDRESS: Comments (four copies)
should be filed with the Hearing
Clerk, U.S. Department of Agriculture,
Washington, D.C. 20250.

FOR FURTHER INFORMATION
CONTACT:

Martin J. Dunn, Marketing Special-
ist, Dairy Division, Agricultural Mar-
keting Service, U.S. Department of
Agriculture, Washington, D.C. 20250,
202-447-7311.

SUPPLEMENTARY INFORMATION:
Notice is hereby given that, pursuant
to the provisions of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601 et seq.), the sus-
pension of paragraph (a)4) of
§ 1068.73 of the order regulating the
handling of milk in the Upper Mid-
west marketing area is being consid-
ered for the period May 1978 through
April 1979.

All persons who want to send writ-
ten data, views, or arguments about
the proposed suspension should send
four copies of them to the Hearing
Clerk, United States Department of
Agriculture, Washington, D.C. 20250,
on or before the 15th day after FEpER-
AL REGISTER publication.

The documents that are sent will be
made available for public inspection at
the Office of the Hearing Clerk during
regular business hours (7 CFR
1.27(b)).

Paragraph (a) of §1068.73 requires
handlers to make a partial payment to
cooperative associations and non-
member producers on or before the
25th day of the month for milk deliv-
ered during the first 15 days of the
month. Suspension of paragraph (a)(4)
would remove this requirement only
with respect to producers for whom a
cooperative association is not collect-
ing payments; the requirement would
remain in effect for milk bought from
a cooperative association.

Paragraph (a)(4) of §1068.73 has
been suspended since November 1976
(41 FR 51389, 42 FR 22360 and 42 FR
59747). A group of handlers request
that the suspension be extended for
an additional period of twelve months
pending a hearing to consider an order
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amendment requiring a . partial pay-
ment on or before the 3rd day of the
month, 15 days prior to the final pay-
ment date, which is the 18th day of
the month. This would enable such
handlers to accommodate their pro-
ducers who request that their pay-
ments be spaced about 15 days apart.

Signed at Washington, D.C., on
March 30, 1978.

Wirriam T. MANLEY,

Deputy Administrator.
Marketing Program Operations.
[FR Doc. 78-8772 Filed 4-3-78; 8:45 am]
[3410-05]
Agricultural Stabilization and Conservation
Service
[7 CFR Part 729]
ACREAGE ALLOTMENTS, MARKETING

QUOTAS, AND POUNDAGE QUOTAS FOR
1978 AND SUBSEQUENT CROPS OF PEA-
NUTS

AGENCY: Agricultural Stabilization
and Conservation Service, U.S. Depart-
ment of Agriculture.

ACTION: Proposed rule.

SUMMARY: This proposed notice sets
forth the rules for establishing farm
peanut allotments, farm yields, and
farm poundage quotas to implement
the Food and Agriculture Act of 1977.
The rules for identification of market-
ings, assessment of marketing quota
penalties, and processing of violation
will be issued in a later amendment.
The most significant provisions of this
proposed rule are the determination of
farm yields and poundage quotas and
transfers on a poundage basis. This
proposed rule is necessary in order
that allotments and poundage quotas
may be established for the 1978 and
subsequent crops of peanuts.

DATE: Comments must be received
before May 4, 1978.

ADDRESS: Send comments to the Di-
rector, Production Adjustment Divi-
sion, Agricultural Stabilization and
Conservation Service, USDA, P.O. Box
2415, Washington, D.C. 20013.

FOR FURTHER INFORMATION
CONTACT:

Jack S. Forlines, Agricultural Stabi-
lization and Conservation Service,
202-447-7935.

SUPPLEMENTARY INFORMATION:
The Production Adjustment Division
(ASCS) is inviting comments on this
proposed rule. All written submissions
will be available for public inspection
at the Office of the Director, Produc-
tion Adjustment Division, Room 3630,
South Building, 14th Street and Inde-
pendence Avenue SW., Washington,
D.C., during regular business hours (7
CFR 1.27(b)).
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PRrROPOSED RULE

It is proposed to revise 7 CFR
§§729.1-729.45 to read as follows:

Subpart-Acreage Allotments, Marketing Quetas, and
Poundoge Quotas for 1978 and Subsequent Crops
of Peanuts

Sec.

729.1 Basis and purpose.

729.2 Extent of calculations and rule of
fractions.

729.3 Definitions.

729.4 Types of peanuts.

729.5 Supervisory authority of State com-
mittee.

729.6 Instructions and forms.

729.7 Determination of farm peanut histo-

acreage.

Determination of preliminary farm
acreage allotment.

729.9 Reserves for corrections, missed
farms, inequities and for new farms.

729.10 Computation of farm acreage allot-
ment for old farms.

729.11 Additional acreage allotments for
farms producing types of peanuts in
short supply.

729.12 Determination of effective farm
acreage allotment and effective farm
poundage quota.

729.13 Increase in farm poundage quota
for undermarketings.

729.14 Determination of farm yields.

729.15 Determination of farm yield on a
farm reconstituted after farm yields
have been established.

729.16 Determination of preliminary farm
poundage quota and farm poundage
quota,

729.17 New farm allotment.

729.23 Approval of allotment and farm
poundage quota and notice to farm oper-
ator.

729.24 Erroneous notice of allotment and
poundage quota

729.25 Application for review.

and Rel and Reapporti ]

729.30 Terms and conditions applicable to
transfers under Section 385a of the Act.

729.31 Transfer of peanut farm acreage al-
lotment for farms affected by a natural

disaster.
729.32 Release and Reapportionment.

Marketing Cards and Producer identification Cards

729.42 Issuance of cards.

729.43 Claim stamping marketing cards.
729.44 Invalid cards.

729.45 Misuse of marketing card.

AvutHORITY: Secs 301, 358, 358a, 359, 361-
368, 372, 373, 375, 371, 52 Stat. 38, as amend-
ed, 55 Stat. 88, as amended, 81 Stat. 658, 55
Stat. 90, as amended, 52 Stat. 62, as amend-
ed, 63, as amended, 64, 65, as amended, 66,
as amended, 70 Stat. 206, as amended; 7
U.S.C. 1301, 1358, 1358a, 1359, 1361-1368,
1372, 1373, 1375, 1377, and Secs. 801, 802,
803, 804, 805, 806, 91 Stat. 944 (7 US.C.
1358).

§729.1 Basis and purpose.

The regulations contained in this
subpart are issued in accordance with
the Agricultural Adjustment Act of
1938, as amended (7 U.S.C. 1281 et
seq.), and are applicable to peanuts for
the 1978 and subsequent crops. They
govern the establishment of farm acre-
age allotments and marketing quotas,

ry
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farm poundage quotas, the issuance of
marketing cards, the identification of
marketings of peanuts, the collection
and refund of penalties, and the keep-
ing of records, and making reports in-
cident thereto.

The allotment and marketing quota
regulations for peanuts of the 1972
and subsequent crops (37 FR 2645 and
37 FR 3629, as amended) are supersed-
ed but remain effective with respect to
the 1972 through the 1977 crops of
peanuts.

§729.2 Extent of calculations and rule of
ons.

Round computations according to
provisions of part 793 of this chapter.
Express:

(a) Acreage and allotment in acres
and tenths of acres.

(b) The percentage of excess peanuts
for a farm in percent and tenths of a
percent.

(c) A converted penalty rate in cents
and hundredths of a cent per pound.

(d) Penalty or damages in dollars
and cents.

(e) The quantity of peanuts market-
ed, a farm marketing quota, a farm
poundage quota, a farm yield and an
actual yield per acre in whole pounds.

(f) All factors as a four place decimal
fraction.

§729.3 Definitions.

The definitions in and provisions of
parts 718, 719 and 720 of this chapter
are hereby incorporated in these regu-
lations unless the context or subject
matter or the provisions of these regu-
lations requires otherwise. References
to other parts of this chapter or title
include any amendments to the refer-
enced parts. Unless the context or sub-
ject matter requires otherwise, the fol-
lowing words and phrases, as used in
this subpart and in all related instruc-
tions and forms, shall mean:

(a) Act. The Agricultural Adjust-
ment Act of 1938, as amended.

(b) Additional peanuts. Any peanuts
which are marketed from a farm other
than peanuts marketed or considered
marketed as quota peanuts.

(c) Areas. (1) The Southeastern Area
consisting of the States of Alabama,
Georgia, Mississippi, Florida, and that
part of South Carolina south and west
of the Santee-Congaree-Broad Rivers.

(2) The Southwestern Area consist-
ing of the States of Arizona, Arkansas,
California, Louisiana, New Mexico,
Oklahoma, and Texas.

(3) The Virginia-Carolina Area con-
sisting of the States of Missouri,
North Carolina, Tennessee, Virginia,
and that part of South Carolina north
and east of the Santee-Congaree-
Broad Rivers.

(d) Base period. The three calendar
yvears immediately preceding the year
for which farm allotments are being
established.

(e) Buyer. A person who:

(1) Buys or otherwise acquires pea-
nuts in any form;

(2) Markets, as a commission mer-
chant, broker, or cooperative, any pea-
nuts for the account of a producer and
is responsible to the producer for the
amount received for the peanuts; or

(3) Receives peanuts as collateral for
or in settlement of a price support
loan.

(f) Considered planied. Acreage de-
termined for the current year for use
in computing a future peanut allot-
ment. Considered planted credit for a
farm will be the sum of the acreage
(limited to the farm acreage allotment
less the planted acreage):

(1) Not planted because of natural
disaster,

(2) Computed for pounds of quota
transferred from the farm,

(3) In eminent domain pool,

(4) Preserved under provisions of
part 719 of this chapter, and,

(5) Determined by subtracting the
planted credit from the farm acreage
allotment provided that the quantity
of peanuts produced and marketed
from the farm in the current market-
ing year was equal to or greater than
75 percent of the farm poundage
quota.

(g8) Director. The Director, or Acting
Director, Production Adjustment Divi-
sion, Agricultural Stabilization and
Conservation Service, U.S. Depart-
ment of Agriculture.

(h) Effective farm acreage allotment.
The allotment determined under
§729.12 of this chapter.

(i) Effective farm poundage quota.
The quota determined under §729.12
of this chapter.

(j) Ezcess acreage. The amount by
which the final acreage of peanuts ex-
ceeds the effective farm acreage allot-
ment except that the excess acreage
will not be considered as excess acre-
age when: (1) The final acreage is one
acre or less, (2) no acreage and quota
has been transferred from the farm or
released to the county committee for
reapportionment, and (3) no producer
who shares in the peanuts also shares
in peanuts on another farm.:

(k) Excess peanuts. (1) The quantity
of quota peanuts marketed or consid-
ered marketed in the current market-
ing year in excess of the effective farm
poundage quota, or (2) peanuts pro-
duced on excess acreage.

(1) Farm acreage allotment. (1) Old
Jarm. The preliminary farm acreage
allotment for the current year multi-
plied by the current year State allot-
ment factor plus any permanent ad-
justments.

(2) New farm. The allotment estab-
lished according to §729.17 by the
county committee with the concur-
rence of the State committee.

(m) Farm base production poundage.
The pounds determined by multiply-
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ing the farm acreage allotment by the
farm yield and hereinafter referred to
as the preliminary farm poundage
quota.

(n) Farm marketing quota. The
actual production of peanuts on the
effective farm acreage allotment.

(0) Farm poundage quota. The
pounds determined by multiplying the
preliminary farm poundage quota by
the national quota factor.

(p) Farm yield. The farm yield deter-
mined as provided in §729.14 of this
chapter.

(@) Farm peanut history acreage.
The acreage determined under §729.7
which is considered as devoted to pea-
nuts on a farm for purposes of estab-
lishing future allotments.

(r) Farmers stock peanuts. Picked or
threshed peanuts produced in the
United States which have not been
shelled, crushed, cleaned, or otherwise
changed (except for removal of for-
eign material, loose shelled kernels,
and excess moisture) from the state in
which picked or threshed peanuts are
customarily marketed by producers.

(s) False identification. False identi-
fication is:

(1) Identifying or permitting the
identifying of peanuts at time of mar-
keting as having been produced on a
farm other than the farm of actual
production; or

(2) Marketing or permitting the mar-
keting of peanuts from a farm without
identifying the peanuts with a peanut
marketing card issued for the farm; or

(3) Permitting the use of the peanut
marketing card for the farm to record
a marketing of peanuts when, in fact,
no peanuts were marketed from the
farm.

(t) Final acreage. The acreage on
the farm from which peanuts are
picked or threshed as determined and
adjusted under Part 718 of this chap-
ter.

(u) Green peanuts. Peanuts which,
before drying or removal of moisture
from the peanuts either by natural or
artificial means, are marketed by the
producer for consumption exclusively
as boiled peanuts.

(v) Handler. Any person or firm who
acquires peanuts through a business of
buying, shelling, or drying peanuts.

(w) Inspector. A Federal or Federal
State inspector authorized or licensed
by the Secretary, U.S. Department of
Agriculture.

(x) Market. To dispose of peanuts,
including farmers stock peanuts,
shelled peanuts, cleaned peanuts, or
peanuts in processed form, by volun-
tary or involuntary sale, barter, or ex-
change, or by gift inter vivos. The
terms “Marketed”, “marketing’”, and
“for market” shall have corresponding
meanings to the term “market’ in the
connection in which they are used.
The terms “barter” and “exchange”
shall include the payment by the pro-
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ducer of any quantity of peanuts for
the harvesting, picking, threshing,
cleaning, crushing, or shelling of pea-
nuts, or for any other service rendered
to him by anyone. Any lot of farmers
stock peanuts will be considered as
marketed when delivered by the pro-
ducer to the buyer pursuant to an oral
or written sales agreement. Peanuts
which are delivered by the producer as
collateral for or in settlement of a
price support loan will be considered
as marketed at the time of delivery.
Any peanuts retained on the farm for
seed or other use shall be considered
marketings of quota peanuts.

(y) Marketing year. For each crop of
peanuts, the period beginning August

. 1 of the current year and ending July

31 of the following year.

(z) National poundage gquota. The
pounds of peanuts determined and an-
nounced by the Secretary for the mar-
keting year as the quantity needed to
meet total estimated requirements for
domestic edible use and a reasonable
carryover and which shall not be less
than the following amounts: 1978,
1,680,000 tons; 1979, 1,596,000 tons;
1980, 1,516,000 tons; and 1981,
1,440,000 tons.

(aa) Neational quote factor. The
factor determined by dividing the na-
tional poundage quota for the market-
ing year by the total of (1) the prelimi-
nary poundage quotas for all farms
having a peanut allotment and (2) the
product of the total unused reserve
acreage in all States times the nation-
al average farm yield.

(bb) New farm. A farm for which a
peanut allotment and farm poundage
quota is established in the current
year and for which there is no peanut
history acreage in the base period.

(cc) Old farm. A farm for which
there is peanut history acreage in one
or more years of the base period.

(dd) Planted credit. The final acre-
age of peanuts on a farm plus the
acreage of peanuts receiving failed
acreage credit under the provisions of
Part 718 of this chapter.

(ee) Peanuts. All peanuts produced,
excluding any peanuts which were not
picked or threshed before or after
marketing from the farm, as estab-
lished by the producer or otherwise in
accordance with this subpart, or where
marketed by the producer before
drying or removal of moisture from
such peanuts by natural or artificial
means for consumption exclusively as
boiled peanuts (referred to as “green
peanuts”).

(ff) Preliminary farm acreage allot-
ment. The acreage allotment deler-
mined under § 729.8 of this chapter.

(gg) Preliminary farm poundage
quota. The same as the farm base pro-
duction poundage.

(hh) Productivity pool. Increase or
decrease in acreage resulting from per-
manent transfers.
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(ii) Quoia peanuts. Peanuts (except
green peanuts) which are marketed or
considered marketed from a farm for
domestic edible use.

(ji) Seed sheller. A person who in the
course of his usual business operations
shells peanuts for producers for use as
seed for the subsequent year’s crop.

(kk) State allotment factor. The
factor determined by dividing the
State’s share of the national acreage
allotment, less the acreage reserved
under the provisions of this Part, by
the sum of the preliminary allotments
on all farms in the State plus the acre-
age in the State productivity pool.

(1) Undermarketings.—(1) Actual
undermarketings. The pounds by
which the effective farm poundage
quota exceeds the pounds marketed or
considered marketed as quota peanuts.

(2) Effective undermarketings. The
amount by which the farm poundage
quota on an eligible farm shall be in-
creased for undermarketings and
which shall be determined as follows:

(i) The farm shall be an eligible
farm if the planted acreage of peanuts
in the preceding year was equal to or
greater than the product of the na-
tional quota factor times the farm
acreage allotment in effect after ap-
proval of any transfer agreement
which was filed before June 15.

(ii) If 10 percent of the national
poundage quota for the marketing
year during which the actual under-
marketings occurred is egual to or
greater than the actual undermarket-
ings on all eligible farms, the increase
shall be the same as the actual under-
marketings.

(iii) If the conditions in paragraph
(ii) above are not applicable the in-
crease will be apportioned to each eli-
gible farm in such manner that the in-
crease will not be less than the smaller
of the actual undermarketings or 10
percent of the effective farm pound-
age quota, will not be more than the
actual undermarketings, and will be
apportioned so as to cause the total of
the increases on all eligible farms to
equal 10 percent of the national
poundage quota for the marketing
year during which the actual under-
marketings occurred.

(mm) Yield per acre or actual yield.
The actual yield per acre for the farm
obtained by dividing the total produc-
tion of peanuts for the farm by the
final acreage.

§729.4 Types of peanuts.

The generally known types of pea-
nuts have identifying characteristics
as follows:

(a) Runner type peanuts. Commonly
knows as African Runner, Alabama
Runner, Georgia Runner, Carolina
Runner, or Wilmington Runner, Dixie
Runner, or Runner; produced princi-
pally in the Southeastern peanut-pro-
ducing area of the United States and
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identified by the following characteris-
tics: Typically two-seeded pods which
are practically cylindrical, medium
sized, stem end round and the other
pointed with a slight keel having
shells fairly thick and strong, with
shallow veining and corrugation; seeds
crowded in pod with adjacent ends
sharply shouldered.

(b) Spanish type peanuts. Commonly
known as White Spanish, Small Span-
ish, Medium-Small Spanish, or Span-
ish; produced principally in the South-
eastern and Southwestern peanut-pro-
ducing areas of the United States and
identified by the following general
characteristics: Typically two-seeded
pods which are small, with both ends
rounded, the end opposite the stem
having an inconspicuous point or keel,
and the waist slender; shells very thin,
with veining and corrugation but not
deep, and seed globular to oval and
practically smooth.

(¢) Valencia type peanuts. Common-
ly known as New Mexico Valencia,
Tennessee Valencia, Tennessee White,
Tennessee Red, or Valencia; produced
principally in Tennessee and New
Mexico and identified by the following
general characteristics: Typically
three or four-seeded, and sometimes
five-seeded pods which are long and
slender, with the end opposite the
stem having a definite point or keel
with conspicuous veining and corruga-
tion, and seeds globular to oval.

(d) Virginia type peanuts. Common-
ly known as Virginia Runner, Virginia
Bunch, North Carolina Runner, North
Carolina Bunch, Jumbo, or Virginia;
produced principally in North Caroli-
na, Virginia, northeastern South Caro-
lina, and Tennessee, and identified by
the following general characteristics:
Typically two-seeded pods which are
of an average size larger than any
other type, pods are roughly cylindri-
cal, with veining and corrugation deep,
and seeds cylindrical with pointed
ends, length two or three times diame-
ter, and practically smooth.

§729.5 Supervisory authority of State
committee.

The State committee shall take any
action required to be taken by the
county committee which the county
committee fails to take and the State
committee shall correct or require the
county committee to correct any
action taken by the committee which
is not according to this subpart. The
State committee shall also require the
county committee to withhold taking
any action which is not according to
this subpart.

§729.6 Instructions and forms.

The Director shall cause to be pre-
pared and issued such forms and
instructions as are necessary for carry-
ing out the regulations in this part.
The forms and instructions shall be
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approved by and the instructions shall
be issued by the Deputy Administra-
tor.

§729.7 Determination of farm peanut his-
tory acreage.

(a) Maximum history acreage. The
farm peanut history acreage for any
year shall not exceed the farm peanut
allotment for such year.

(b) Farm acreage allotment fully pre-
served. The peanut history acreage for
the current year is the same as the
farm acreage allotment if in the cur-
rent year or either of the two preced-
ing years, the planted and considered
planted acreage of peanuts was as
much as 75 percent of the results ob-
tained after subtracting the acreage
temporarily released and the acreage
reduced for violation from the:

(1) Farm acreage allotment for 1976
and 1977 years; or

(2) Farm acreage allotment times
the national quota factor for 1978 and
subsequent years.

(c) Computation of history acreage.
If the full allotment is not preserved
as peanut history acreage under para-
graph (b) of this section, the farm
peanut history acreage for the current
year shall be the planted and consid-
ered planted acreage for the current
year plus any current year acreage re-
duction for violation and for acreage
temporarily released.

(d) Reduction of previously deler-
mined history. Notwithstanding any
other provision of this subpart, the
peanut history acreage for each year
of the base period shall be zero unless
in one or more years of the base
period the farm could have received
peanut history acreage other than
from acreage released to the county
committee or acreage reduction(s) for
the violation of marketing quotas.

§729.8 Determination of preliminary farm
acreage allotment.

The county committee shall not es-
tablish a preliminary farm acreage al-
Jlotment for a farm if all of the crop-
land on the farm has been retired
from agricultural production and the
cropland was not and could not have
been acquired under the right of emi-
nent domain. In all other cases, the
county committee shall establish a
preliminary farm acreage allotment
which shall be:

(a) The average of the preceding
year’s farm acreage allotment and
farm history acreage if the farm histo-
ry acreage is less than 75 percent of
the farm acreage allotment.

(b) The preceding year’s farm acre-
age allotment if the preceding year's
farm history acreage is equal to or
greater than 75 percent of the preced-
ing year’s farm acreage allotment.

§729.9 Reserves for corrections, missed
farms, inequities and for new farms.

(a) The State committee shall estab-
lish a reserve acreage from the State

allotment for correcting errors in farm
allotments, for establishing allotments
for missed farms, and for adjusting in-
equities. The reserve shall not exceed
2 percent of the State allotment and
shall be used to the extent available to
correct errors and/or establish allot-
ments for missed farms before adjust-
ing inequities.

(b) In addition to the reserve in
paragraph (a) the State committee
shall establish a State reserve for new
farms based on estimated require-
ments but not to exceed one percent
of the State allotment.

(c) Within the limitations provided
in paragraph (a) the State committee
may make acreage from the State re-
serve established under this section
available to the county committees for
adjusting inequities in farm acreage
allotments. To the extent that reserve
acreage is available, the county com-
mittee may adjust an inequity in the
farm acreage allotment if it deter-
mines with approval of a representa-
tive of the State committee that the
adjustment is necessary to establish
an allotment for the farm which is
equitable when compared with the al-
lotment on other similar old farms in
the locality. Upward adjustments shall
be made on the basis of the farm
peanut history acreage for the base
period; labor and equipment available
for the production of peanuts; crop-ro-
tation practices; and soil and other
physical factors affecting the produc-
tion of peanuts.

§729.10 Computation of farm acreage al-
lotments for old farms.

The farm acreage allotment for each
old farm for the current year shall be
computed by multiplying the prelimi-
nary allotment for such farm by the
State allotment factor.

§729.11 Additional acreage allotment for
farms producing types of peanuts in
short supply.

(a) Any additional acreage allotment
apportioned to any State producing
peanuts of a type or types determined
to be in short supply for the current
year, less a reserve for the correction
of errors, shall be apportioned among
farms on which peanuts of such type
or types were produced in any of the 3
years of the base period. The reserve
for the correction of errors shall be de-
termined by the State committee on
the basis of experience in past allot-
ment programs and its knowledge as
to the reliability of data used in appor-
tioning the additional acreage to
farms, and shall not exceed 1 percent
of the additional acreage apportioned
to the State. For each farm eligible to
share in the additional acreage appor-
tioned to the State, the county com-
mittee shall determine that part of
the total farm peanut history acreages
for the base period that was devoted
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to, or considered devoted to, the re-
spective type of peanuts determined to
be in short supply. A factor shall be
computed by dividing the additional
acreage apportioned to the State for
the respective type (minus the reserve
for the correction of errors) by the
State total of acreage devoted to the
respective type. The factor(s) shall be

rounded to four decimal places. The:

amount of the increase for each farm
shall be computed by multiplying the
respective factor by the total acreage
determined for each respective type
for each eligible farm. The poundage
quota shall be increased in the same
proportion that the allotment is in-
creased.

(b) The increase in acreage allot-
ment under this section shall not be
considered in establishing future
State, county, or farm acreage allot-
ments.

§721.12 Determination of effective farm
acreage allotment and effective farm
poundage quota.

The effective farm acreage allot-
ment and the effective farm poundage
quota shall be the farm acreage allot-
ment and farm poundage quota plus
or minus any adjustments made ac-
cording to this Part as a result of
transfer, release, reapportionment, un-
dermarketing, increase in allotment
for types of peanuts in short supply,
and for a violation reduction.

§729.13 Increase in farm poundage quota
for undermarketings.

The farm poundage shall be in-
creased by the amount of the effective
undermarketings. An increase in the
farm poundage quota as a result of un-
dermarketings shall not result in an
increase in the farm acreage allot-
ment. g

§729.14 Determination of farm yields.

A farm yield shall be determined for
each farm for which a farm acreage al-
lotment has been established.

(a) For each farm (except a farm re-
sulting from a combination which
became effective during any of the
years 1974 through 1977) on which
peanuts were produced during 3 or
more of the years 1973-77 the farm
yield shall be the average of the three
highest actual yields per acre on the
farm during the crop years 1973
through 1977.

(b) If peanuts were not produced on
the farm (or identifiable tract on a
farm which resulted from a combina-
tion during the period 1974-77) in at
least 3 years of the 5-year period 1973-
77, the county committee shall ap-
praise a farm yield (or tract yield, if
applicable) based on the farm yield on
similar farms and in accordance with
instructions issued by the Deputy Ad-
ministrator.

(¢) For each farm which resulted
from a combination which became ef-
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fective during any of the year 1974
through 1977 a tract yield shall be de-
termined for each identifiable tract
which was included in the combina-
tion farm at the time of the combina-
tion. The tract yield shall be estab-
lished in the same manner as the farm
yvield for a farm which was not in-
volved in a combination. The farm
yield for the farm shall be determined
by dividing the sum of the products of
the tract yields times the allotment at-
tributable to each respective tract by
the farm acreage allotment for the
farm.

(d) If there was a substantial change
in the operation of the farm (or identi-
fiable tract) during the period 1973-77
(including a change in the farm opera-
tor, irrigation practice, or other simi-
lar condition) the yield (farm or tract)
may be adjusted (upward or down-
ward) based on similar farms and in
accordance with instructions issued by
the Deputy Administrator.

§729.15 Determination of farm yield on a
farm reconstituted after farm yields
have been established.

For reconstitutions which are effec-
tive after farm yields have been estab-
lished the farm yield shall be deter-
mined as follows:

(a) Combinations. The farm yield
shall be the weighted average of the
tract yields for each identifiable tract
in the combined farm, based on the
peanut allotment attributable to each

respective tract and the tract yield for

that tract.

(b) Divisions. (1) No identifiable
tracts having tract yield established.
The farm yield shall be the same for
each tract as the farm yield for the
parent farm.

(2) Identifiable tracts with tract
yield established. The farm yield shall
be the same as the tract yield estab-
lished for the tract which is divided
from the parent farm.

(3) Division of an identifiable tract
having a tract yield established. The
farm yield shall be the same as the
tract yield for the tract which is being
divided.

§729.16 Determination of preliminary
farm poundage quota and farm pound-
age quota.

For each farm for which a farm
acreage allotment has been deter-
mined the county committee shall de-
termine a preliminary farm poundage
quota and farm poundage quota. The
preliminary farm poundage quota
shall be determined by multiplying
the farm acreage allotment by the
farm yield as determined wnnder
§729.14. The farm poundage quota
shall be determined by multiplying
the preliminary farm poundage quota
by the national quota factor.

§729.17 New farm allotment.

(a) Conditions of eligibility for new
farm allotment. A new farm peanut al-
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lotment may be established if each of
the following conditions are met:

(1) Written application. A written
application for a new farm allotment
must be filed by the farm operator at
the office of the county committee
where the farm is administratively lo-
cated. The application must be filed
on or before February 15 of the cur-
rent crop year.

(2) Operator requirements. (i) The
operator shall be the solo owner of the
entire farm except that the operator’s
spouse may be an owner, or joint
owner with the operator of all or part
of the farm.

(ii) Neither the farm operator nor
the operator’s spouse, if the spouse
has ownership interest in the farm for
which the application is filed, shall
own, have any ownership interest in,
or operate any other farm in the
United States for which a peanut al-
lotment is established for the current
year.

(1ii) The operator must own or have
readily available adequate equipment
and any other facilities of production
(including irrigation water in irriga-
tion areas) necessary to the produc-
tion of peanuts on the farm.

(iv) Except as provided in subpara-
graph (c), the operator and the opera-
tor's spouse must satisfy the county
committee that they expect to obtain
during the current year more than 50
percent of their income from the pro-
duction of agricultural commodities or
products. If the operator is a partner-
ship, each partner must expect to
obtain more than 50 percent of his/
her current year income from farming,
If the operator is a corporation, it
must have no other major corporate
purpose other than ownership or oper-
ation of the farm(s). Farming must
provide its officers and general man-
ager with more than 50 percent of
their expected income. Salaries and
dividends from the corporation shall
be considered as income from farming.

(A) Income from farming. Income
from farming shall include the esti-
mated return from home gardens, live-
stock, and livestock products, poultry,
or other agricultural products pro-
duced for home consumption or other
use on the farm(s) excluding the esti-
mated return from the production of
the requested new farm allotment.

(B) Income from nonfarming. Non-
farming income shall include but shall
not be limited to salaries, commissions,
pensions, social security payments,
and unemployment compensations.

(C) Special provision for low-income
Sarmers. The county committee may
waive the income provisions in this
section provided the county committee
determines with concurrence of a
State committee representative, that
without the new farm allotment the
operator and the operator's spouse
jointly will not be able to provide a
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reasonable standard of living for their
family.

(v) The operator must have had ex-
perience in producing, harvesting, and
marketing peanuts. The experience
must have been as a sharecropper,
tenant, or farm operator (bona fide
peanut production experience gained
by a person as 2 member of a partner-
ship shall be accepted as experience
gained in meeting this requirement)
during at least 2 of the 5 years imme-
diately preceding the current year. If
the operator was in the armed services
during the 5-year period, the period
shall be extended 1 year for each year
of military service during the 5-year
period. The experience must have
been on a farm having an effective
peanut allotment during each year for
which experience is claimed.

(3) Farm requirements. The farm:

(i) Must include the type of soil that
is suitable for peanut production.

(ii) May not include land from which
the entire peanut allotment was per-
manently transferred by sale or owner
within the past five crop years.

(iii) May not include land from
which the entire peanut allotment was
permanently released within the past
three crop years.

(iv) May not include a tract of land
which resulted from a division, which
became effective during the past three
crop years, of a parent farm peanut al-
lotment by the owner designation
method pursuant to Part 719 of this
chapter. i

(v) May not include land which was
returned to agricultural production
within a period of 3 years from the
date the former owner was displaced if
the entire peanut allotment for the
farm of which the land was a part was
pooled pursuant to Part 719 of this
chapter.

(b) Amount of new farm allotments.
The farm allotment for a new farm
shall be that acreage which the county
committee, with the approval of a rep-
resentative of the State committee, de-
termines is fair and reasonable for the
farm, taking into consideration the
peanut-growing experience of the
producer(s) on the farm; land, labor
and equipment available for the pro-
duction of peanuts on the farm; crop
rotation practices; and soil and other
physical factors affecting the produc-
tion of peanuts. The farm allotment
established for a new farm shall not
exceed the smaller of 10 acres or 25
percent of the cropland on the farm
without prior approval of the Deputy
Administrator.

(¢) Reduction of new farm allotment.
The allotment determined under this
subpart for a new farm shall be re-
duced to the sum of the peanut acre-
age planted and the acreage prevented
from being planted to peanuts due to a
natural disaster on the farm when it is
found that the sum of the planted and
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prevented planted acreage is less than
75 percent of the results obtained by
multiplying the new farm allotment
times the national quota factor.

(d) Cancellation of new farm allot-
ment.—(1) Any new farm allotment es-
tablished and any history acreage
credit shall be void as of the date the
new farm allotment was issued if the
State committee determines that the
applicant knowingly furnished false,
incomplete or inaccurate information
to obtain the allotment.

(2) Any new farm allotment estab-
lished, where incomplete or inaccurate
information was unknowingly fur-
nished by the applicant and so deter-
mined by the county committee shall
be void for the next crop year. Howev-
er, the cancellation shall not be appli-
cable to the current year or the prior
years.

(e) Farm poundage quota for a new
farm. The county committee shall de-
termine a farm poundage quota for
each year farm for which an allotment
has been established as follows:

(1) A farm yield determined under
729.14 shall be multiplied by the estab-
lished new farm allotment to obtain
the preliminary farm poundage quota.

(2) The new preliminary farm
poundage quota shall be multiplied by
the national quota factor to obtain the
farm poundage quota for the new
farm.

§729.23 Approval of allotment and farm
poundage quota and notice to farm op-
erator.

(a) Approval. Each farm acreage al-
lotment, farm yield, preliminary farm
poundage quota and farm poundage
quota shall be determined under the
supervision of and approved by the
county committee of the county in
which the farm is administratively lo-
cated, subject to concurrence of the
State committee or a representative of
the State committee. The initial notice
of an acreage allotment and poundage
quota shall not be mailed to a farm op-
erator until the allotment and pound-
age quota has been approved. A re-
vised notice may be mailed without
prior approval in any case resulting
from: (1) A farm reconstitution that
does not require allocation of addition-
al acreage or poundage quota; (2) re-
lease and reapportionment of pound-
age quota; (3) an increase of allotment
for type; (4) lease and transfer of
poundage quota; or (5) allotment re-
duction due solely fo failure to return
marketing card(s) or otherwise furnish
a satisfactory report of disposition of
peanuts.

(b) Notice to farm operator.—(1) As
soon as possible after the farm acreage
allotment and poundage quota is ap-
proved, an official notice of the effec-
tive farm acreage allotment and the
effective farm poundage quota shall
be mailed to the farm operator.

(2) If application for a new farm
peanut allotment is disapproved by
the county committee because the eli-
gibility requirements for a new farm
allotment have not been met, the
county commiftee shall mail to the
farm operator a notice of “None” as
the farm allotment.

(3) If an old peanut farm loses eligi-
bility for an old farm peanut allot-
ment as for the current year, the
county committee shall mail to the
farm operator a notice of “None"” as
the farm allotment and poundage
quota. The notice must show the
reason why a farm allotment and
poundage quota was not established
for the farm.

(4) A revised notice of farm allot-
ment and poundage quota shall be
mailed to the farm operator as soon as
possible after the county committee
determines that an incorrect notice
has been mailed or the county com-
mittee takes an action (approves lease,
reconstitution, ete.) which requires a
revision of the previously determined
allotment and poundage quota.

(5) The notice to the operator shall
constitute notice to all persons who as
operator, landlord, tenant, or share-
cropper are interested in the farm for
which the allotment is established.

(6) Insofar as possible and practical,
all notices shall be mailed in time to
be received prior to the date of any
peanut marketing quota referendum.

(') A copy of each notice or a print-
out summary of the data from each
notice shall be displayed for 30 days in
the county office and shall thereafter
remain available for public inspection.

(8) Upon request, a certified copy of
the notice shall be furnished without
charge to any person who has an in-
terest in peanuts on the farm as an op-
erator, landlord, tenant, or sharecrop-
per in the year for which the notice is
issued.

§729.24 Erroneous notice of allotment
and poundage quota.

(a) Allotment erroneous notice. If
the official notice of the farm acreage
allotment and poundage quota issued
for any farm erroneously stated an
acreage allotment larger than the cor-
rect effective farm acreage allotment,
the acreage allotment shown on the
erroneous notice shall be used as the
peanut acreage allotment for the farm
for the current marketing year only, if
the county committee determines
(with the approval of the State Execu-
tive Director) that (1) the error was
not so gross as to place the operator
on notice thereof, and (2) the opera-
tor, relying upon such notice and
acting in good faith (i) materially
changes his position to enable him to
produce the allotment crop (for exam-
ple obligated expenditures of funds for
land preparation, additional equip-
ment and labor) and (ii) has planted
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an acreage of peanuts in excess of the
correct effective farm acreage allot-
ment.

(b) Poundage quota erroneous
notice. If the official notice of acreage
allotment and poundage quota issued
for a farm erroneously stated a pound-
age quota larger than the correct ef-
fective farm poundage quota, the
poundage quota shown on the errone-
ous notice shall be used as the pound-
age quota and the basis for marketing
penalty computation for the farm for
the current marketing year only, if
the county committee determines
(with approval of the State Executive
Director) that (1) the error was not so
gross as to place the operator on
notice thereof, and (2) that the opera-
tor was not notified of the correct
farm poundage quota prior to market-
ing peanuts as quota peanuts in excess
of the correct farm poundage quota.
Undermarketings for farms for which
the erroneous notice of poundage
quota is applied shall be determined
on the basis of the correct effective
farm poundage quota for the farm.

(c) Notice of excess and penalty. The
county committee shall mail to the
farm operator a written notice of
excess acreage for any farm with
excess peanut acreage. Such notice
shall contain a brief statement of the
procedure whereby application for
review of the marketing quota may be
made under Section 363 of the Act.
The notice shall bear the actual or fac-
simile signature of a member of the
county committee. The facsimile sig-
nature may be affixed by the county
committeemen or an employee of the
county office. A copy of each notice
containing a notation thereon of the
date of mailing the notice to the oper-
ator of the farm shall be kept among
the permanent records of the county
committee, and upon request, a copy,
certified as true and correct shall be
furnished without charge to any
person who as operator, landlord,
tenant, or sharecropper, is interested
in the peanuts produced in the current
year on the farm for which the notice
is given.

§729.25 Application for review.

Any producer who is dissatisfied
with the farm acreage allotment and
farm poundage quota established for
his new farm may, within 15 days
after mailing of the official notice of
the farm acreage allotment and
poundage quota, file application in
writing with the county ASCS office
to have such allotment and gquota re-
viewed by a review committee. The
procedure governing the review of the
farm acreage allotments and market-
ing quotas is contained in Part 711 of
this chapter, which is available at the
county ASCS office.
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TRANSFERS AND RELEASE AND
REAPPORTIONMENT

§729.30 Terms and conditions applicable
to transfers under Section 358a of the
Act.

(a) Persons eligible to file a record of
transfer—(1) Sale or lease. The owner
and operator of any farm having an
old farm peanut allotment and pound-
age quota in the current year is eligi-
ble to file a record of transfer for sale
or lease of all or any part of the farm
poundage quota to any other owner or
operator of a farm in the same county.
The receiving farm need not be an old
farm. If the owner(s) and operator of
the farm from which the transfer by
sale or lease is to be made are differ-
ent persons, each shall execute the
record of transfer; however, only the
owner(s) or operator of the receiving
farm is required to sign the transfer. A
county committee member or employ-
ee must witness the signature of either
the owner or operator of the transfer-
ring farm and the owner or operator
of the receiving farm. If such signa-
tures cannot be witnessed in the
county office where the farm is admin-
istratively located, they may be wit-
nessed in any county office convenient
to the owner or operator’'s residence.
The requirement that signatures be
witnessed for producers who are ill,
infirm, reside in distant areas, or are
in similar hardship situations or may
be unduly inconvenienced may be
waived provided the county office
mails Form ASCS-375 for the required
signature. In the case of a transfer by
sale, such request must be accompa-
nied by a statement signed by all par-
ties to the transaction confirming that
the sale has been made.

(2) By owner. The owner of any
farm having an old farm peanut allot-
ment and poundage quota in the cur-
rent year is eligible to file a record of
transfer to transfer the farm pound-
age quota from the farm to another
farm in the same county owned or
controlled by the owner. The county
committee may approve a temporary
transfer to a farm controlled but not
owned by the applicant only if the ap-
plicant will be the operator of the
farm to which transfer is to be made
for each of the years for which the
transfer is requested. If the county
committee determines that the appli-
cant, due to conditions beyond his con-
trol, is prevented from remaining the
operator of a farm to which an owner
transfer has been approved, the trans-
fer may remain in effect for the period
specified at the time the transfer was
filed. Conditions beyond the owner's
control shall include, but are not limit-
ed to death, illness, incompetency, or
bankruptey.

(b) Filing record of transfer. Form
ASCS-375 “Record of Transfer of Al-
lotment or Quota” shall be filed on or
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before November 30 of the current
crop year with the county committee
of the county where the farm is ad-
ministratively located. The State com-
mittee may authorize the acceptance
of a late-filed record if it determines
that the record was not filed timely
due to reasons beyond the control of
the owner and operator of the trans-
ferring farm.

(¢) Maximum period of transfer by
lease or by owner on a temporary
basis. A record of transfer by lease, or
by owner on a temporary basis, shall
not be for a period exceeding 5 years.

(d) Farm poundage quota basis for
transfer. Transfers shall be effected by
transfer of farm poundage quota.
Transfer of farm poundage quota will
result in adjustment in the farm acre-
age allotment on the basis of the farm
yields for the transferring and receiv-
ing farms respectively. The adjusted
acreage shall be determined by multi-
plying the farm poundage quota trans-
ferred by the reciprocal of the nation-
al quota factor (1.0+the national
quota factor) and dividing the results
by (1) the farm yield for the transfer-
ring farm to determine the reduction
in acreage for the transferring farm,
and (2) the farm yield for the receiv-
ing farm to determine the acreage to
add to the receiving farm.

(e) Productivity acreage. When the
poundage quota is transferred by sale
or by permanent owner transfer, the
productivity pool shall be increased or
decreased to reflect the algebraic dif-
ferencce obtained by subtracting the
acreage added to the receiving farm
from the acreage deducted from the
transferring farm.

(f) Adjustment in national or State
allotment. The adjustment made in
any peanuf allotment because of the
transfer of a higher or lower produc-
ing farm shall not reduce or increase
the size of any future national or
State allotment.

(g) Transfer not to be approved. The
county committee shall not approve a
transfer:

(1) If after approval the total in-
crease in the farm peanut allotment
from transfers in prior years and in
the current year will exceed 50 acres,
except that this limitation shall not
apply to approval of a transfer filed
after June 14.

(2) Of reapportioned poundage
quota.

(3) Of poundage quota which result-
ed from undermarketings.

(4) Of poundage quota which result

_from approval of a new farm allot-

ment in the current year.

(5) Of poundage quota by sale if al-
lotment or poundage quota was trans-
ferred to the farm by sale within the
three preceding crop years.

(6) If after approval the difference
between the effective poundage quota
and the effective preliminary pound-
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age quota is less than the pounds of
peanuts previously contracted under
the provisions of Part 1446 of this
title.

(h) Transfer of pooled allotments.
Poundage quotas established for a
farm as pooled poundage quotas under
Part 719 of this chapter may be trans-
ferred:

(1) On a permanent basis during the
3-year life of the pooled poundage
quota, or

(2) On a temporary basis for a term
of years not to exceed the remaining
number of crop years of such 3-year
period.

(i) Consent of lienholder. A transfer
of poundage quota from a farm which

‘the county committee has been in-
formed is subject to a mortgage or
other lien shall not be approved unless
the transfer is agreed to in writing by
the lienholder.

(j) Transfers to and from a farm. (1)
Transfer filed on or before June 14.
The county committee shall not ap-
prove a transfer which is filed on or
before June 14 of the current year if
approval would result in a transfer
both to and from the farm during the
period ending on June 14 of the same
crop year; Provided, That a transfer
may be approved if a poundage quota
is transferred temporarily from a farm
for 1 or more years (and the transfer
remains in effect) and the farm is sub-
sequently combined with another
farm that is otherwise eligible to re-
ceive poundage quota by transfer.

(2) Transfer filed after June 14. A
temporary transfer of poundage quota
either to or from the same farm (but
not both) may be approved by the
county committee if filed after June
14, even though a transfer which was
filed before June 15 is in effect for the
farm. Approval shall:

(i) Be limited to 1 year.

(ii) Not be made unless the planted
acreage of peanuts on the transferring
farm is equal to or greater than an
acreage equal to 75 percent of results
obtained when multiplying the nation-
al quota factor times the farm acreage
allotment in effect at the time the
farm operator filed a report of the
planted acreage of peanuts for the
current year.

(iii) Not be made if the poundage
quota to be transferred is more than
will be required, based on an estimate
by the operator of the receiving farm
and subject to concurrence of the
county committee, to market as quota
peanuts the entire production of pea-
nuts from the farm in the current

year. <

(iv) Be subject to other provisions in
this section except for the acreage
limitation in paragraph (g).

(v) Not be made by the county com-
mittee before August 16 of the current
Crop year.

(k) Effect of transfer on acreage his-
tory. (1) Permanent transfer. The acre-
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age history for both the transferring
farm and the receiving farm shall be
adjusted for the current year and for
the 2 preceding years to reflect the ap-
plicable increase or decrease in the al-
lotment which resulted from the
transfer.

(2) Temporary transfer. An acreage
equal to the decrease in allotment as a
result of a temporary transfer of
poundage quota shall be considered to
have been planted on the farm from
which the poundage quota was trans-
ferred. The increase in allotment re-
sulting from a temporary transfer of
poundage quota to a farm shall have
no effect on acreage history for the
farm.

(1) Effect of transfer filed after
peanut acreage reported or after a vio-
lation occurs. The effective farm acre-
age allotment and effective farm
poundage quota for a farm prior to ap-
proval of a transfer shall be used in
determining:

(1) Eligibility of a farm for price sup-
port if the transfer agreement was
filed after the farm operator reported
the acreage of peanuts on the farm; or

(2) The percentage of reduction in a
farm acreage allotment for a violation
of the regulations in this subpart if
the violation occurs before approval of
the transfer.

(m) Farm in violation. If consider-
ation is pending of a violation which
may result in an allotment reduction
for the current year on the transfer-
ring farm, the county committee shall
delay approval of the transfer until
action on the violation has been com-
pleted or a determination has been
made that an allotment reduction
cannot be made in the current crop
year. If an allotment reduction is to be
made in the next year’'s allotment, a
transfer by lease shall be limited to
one year. The county committee shall
delay an allotment reduction until the
next year if the committee has ap-
proved a transfer from the farm and
the effective allotment after the trans-
fer is less than the amount of the al-
lotment reduction.

(n) Acreage apportioned to farms for
types in short supply. Poundage quota
resulting from acreage apportioned to
farms for types in short supply pursu-
ant to § 729.11 shall not be transferred
by sale or by owner on a permanent
basis but such poundage may be trans-
ferred by lease or by owner for the
current year only.

(0) County commiliee action—(1)
Approval of transfers. The county
committee shall approve a transfer of
poundage quota only if it determines
that a timely filed record has been re-
ceived and that the transfer complies
with the requirements of this section.
A transfer shall not be effective until
approved by the county committee.
The county committee may delegate
authority to the county executive di-

rector and to other county office em-
ployees to approve transfers of pound-
age quotas.

(2) Notice of revised alloitments. A
revised notice of farm allotment and
poundage quota must be issued for
each farm affected by the transfer of
allotment and poundage quota.

(3) Cancellation of transfer. A trans-
fer approved on the basis of incorrect
information furnished by the parties
to the transfer agreement or approved
due to error by the county committee
shall be cancelled as of the date of ap-
proval. However, the cancellation shall
not be effective for the current mar-
keting yvear if:

(i) The transfer approval was made
on the basis of incorrect information
unknowingly furnished in good faith
by the parties to the transfer agree-
ment or the transfer approval was
made in error by the county commit-
tee, and

(ii) The parties to the transfer agree-
ment were not notified of the cancella-
tion prior to planting of the crop.

Where cancellation of a transfer is
required, the county committee shall
issue revised notices of allotment and
poundage quota showing the reasons
for cancellation.

(p) Withdrawal or minor revisions.
Where the county committee deter-
mines that it is clearly in the best in-
terest of all the producers and that ef-
fective operation of the program will
not be impaired, the county committee
may permit withdrawal or minor revi-
sions of transfers upon written request
by all parties to the transfer; Pro-
vided, That (i) temporary transfers
may be withdrawn or revised before
peanuts are planted during any year
of the agreement, and (ii) permanent
transfers may be withdrawn or revised
before peanuts are planted and only
during the first year of the agreement.

(q) Zero allotment farms. If the basic
allotment for a farm for the current
crop year is reduced to zero for a viola-
tion of the peanut marketing quota
regulations, no allotment may be
transferred to the farm for the cur-
rent crop year.

(r) Recompulation of previously ap-
proved multiple year transfer. For a
multiple year transfer approved after
1977, annually recompute the transfer
by limiting the poundage quota trans-
ferred to the smaller of (i) the pound-
age guota initially transferred, or (ii)
the farm poundage quota for the
transferring farm. The acres for the
transferring and for the receiving
farm shall be determined in the same
manner as the acres for annual trans-
fer are determined as provided in this
Part.

(s) Amendment of multiple year
transfer agreements filed on or before
December 31, 1977. Notwithstanding
any other provision in this section, a
multiple year temporary transfer ap-
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proved before 1978 shall not be effec-
tive after 1977 unless an amended
ASCS-375 is filed. The county commit-
tee shall notify the operators of both
the transferring farm and the receiv-
ing farm of the requirement for filing
an amended ASCS-375 in order for the
previously filed transfer agreement to
remain in effect. The amended ASCS-
375 must be filed at the county ASCS
office within 20 days from date of no-
tification by the county commitiee
that an amended transfer agreement
is required. The amended agreement
shall be on the basis of farm poundage
quota and shall be agreed upon and
signed by each person whose signature
is required under the terms and condi-
tions in paragraph (2) of this section.

§729.31 Transfer of peanut farm acreage
allotment for farms affected by a natu-
ral disaster.

(a) Designation of counties affected
by a natural disaster. The State com-
mittee shall determine those counties
affected by a natural disaster (includ-
ing but not limited to hurricane, rain,
flash flood, hail, drought, and any
other severe weather) which prevents
the timely planting or replanting of
any of the peanut acreage allotment
for any farm in the county. The
county committee of each county af-
fected by the determination shall pub-
licize the determination.

(b) Application for transfer. The
owner or operator of a farm in a
county designated for any year under
paragraph (a) of this section may file
a written application for transfer of
peanut acreage within the farm
peanut allotment for such year to an-
other farm in the same county or in
an adjoining county in the same or ad-
joining State if such acreage cannot be
timely planted or replanted because of
the natural disaster. The transfer of
the peanut allotment shall also have
the effect of transferring the pound-
age quota. The application shall be
filed with the county committee for
the county in which the farm affected
by such disaster is located. If the ap-
plication involves a transfer to an ad-
joining county, the county committee
for the adjoining county shall be con-
sulted before action is taken by the
county committee receiving the appli-
cation.

(c) Amount of transfer. The acreage
to be transferred shall not exceed the
farm allotment established under this
Part less such acreage planted to pea-
nuts and not destroyed by the natural
disaster.

(d) County committee approval. The
county committee shall approve the
transfer of such peanut acreage if it
finds that:

(1) Such acreage on the transferring
farm could not be timely planted or
replanted because of the natural disas-
ter; and
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(2) One or more of the producers of
peanuts on the transferring farm will
be a bona fide producer engaged in the
production of peanuts on the receiving
farm and will share in the proceeds of
the peanuts.

(e) Cancellation of transfers. If a
transfer is approved under this section
and it is later determined that the
conditions in paragraph (d) of this sec-
tion have not been met, the county
committee, State committee, or the
Deputy Administrator may cancel
such transfer. Action by the county
committee to cancel a transfer shall be
subject to the approval of the State
committee or its representative.

(f) Acreage history credits and eligi-
bility as an old peanut farm. Any acre-
age transferred under this paragraph
shall be considered for the purpose of
determining future allotments to have
been planted to peanuts on the farm
from which such allotment is trans-
ferred.

(g) Closing dates. The application
for transfer shall be filed with the
county committee on or before June
14 of the current year unless the
county committee with concurrence of
a State committee representative de-
termines that the failure to file the
application by June 14 was the result
of conditions beyond the control of
the applicant.

§729.32 Release and reapportionment.

(a) Release and reapportionment
shall be effected by release and reap-
portionment of farm poundage quota.
Release and reapportionment of farm
poundage quota will result in a de-
crease (release) or increase (reappor-
tionment) in the acreage allotment on
the basis of the farm yield for the re-
spective farm. The released acreage
will be determined by multiplying the
released poundage quota by the recip-
rocal of the national quota factor and
dividing the result by the farm yield
for the releasing farm. The reappor-
tional acreage will be determined by
multiplying the reapportioned pound-
age quota by the reciprocal of the na-
tional quota factor and dividing the re-
sults by the farm yield for the farm
receiving the reapportioned poundage
quota.

(b) Release of farm poundage quota.
Except as provided in subparagraph
(d), the farm operator may release
part or all of the farm poundage quota
(except quota resulting from under-
marketings in a previous year) by
filing a written release with the
county committee.

(c) Closing date to release or to re-
quest reapportionment. The State
committee shall establish and publi-
cize the closing date(s) for release of
the farm acreage allotment and
poundage quota for the State or for
areas consisting of one or more coun-
ties in the State taking into consider-

14033

ation the normal planting date(s) for
the State. The closing date for release
shall be no later than the date on
which planting of peanuts normally
becomes general on farms in the State,
area or county. The established
date(s) also shall be the closing date
for filing a request to receive reappor-
tioned poundage quota.

(d) Signatures required in special
cases. If the entire allotment was re-
leased in each of the 2 years preceding
the current year, the release of the
entire farm poundage guota for the
current year shall be signed by both
the owner and the operator of the
farm. If any part of the preliminary
farm poundage quota is permanently
released (i.e., for the current year and
all subsequent years), the release shall
be in writing and signed by both the
owner and operator of the farm. The
farm poundage quota may not be re-
leased (1) from a new farm, (2) for the
current year, if the owner of the farm
files an objection with the county
committee in writing, before a release
is filed by the operator, and (3) from
the eminent domain pool if an applica-
tion for transfer from the pool has
been filed in accordance with Part 719
of this chapter.

(e) Reapportionment of farm pound-
age quota. A farm shall be eligible to
receive reapportionment of released
poundage quota only if a written re-
quest is filed by the farm owner or op-
erator at the office of the county com-
mittee pursuant to this section. The
farm poundage quota released pursant
to this section may be reapportioned
by the county committee to other
farms in the same county receiving al-
lotments in amounts determined by
the county committee to be fair and
reasonable on the basis of land, labor,
and equipment available for the pro-
duction of peanuts; crop-rotation prac-
tices; and soil and other physical fac-
tors affecting the production of pea-
nuts.

(f) Closing date for making reappor-
tionment. Poundage quota released to
the county committee may be reappor-
tioned by the county committee to
other farms in the county at any time
not later than 30 days following the
closing date set by the State commit-
tee pursuant to this Section for filing
a request for an increase in the pound-
age quota.

(g) Credil for released or reappor-
tioned poundage quola. The release of
the farm poundage quota for the cur-
rent year only shall not operate to
reduce .the allotment or poundage
quota for the farm for any subsequent
year unless the farm becomes ineligi-
ble for an old farm allotment. Any in-
crease in the allotment for a farm re-
sulting from reapportionment of farm
poundage quota shall not operate to
increase the allotment or poundage
quota for such farm for any subse-
quent year.
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(h) Applicability to a farm aquired
by an agency having the right of emi-
nent domain. During any year of the
period the peanut acreage allotment
and poundage quota from a farm re-
mains in the allotment pool pursuant
to Part 719 of this chapter, the dis-
placed owner may release all or any
part of the farm poundage quota to
the county committee.

(i) No reapportionment of released
quota to zero allotment farm. Pound-
age quota may not be reapportioned to
a farm on which the basic allotment
for the current crop year is reduced to
zero for a violation of the peanut mar-
keting quota regulations.

MARKETING CARDS AND PRODUCER
IDENTIFICATION CARDS

§729.42 Issuance of cards.

(a) Issuance of marketing cards. A
marketing card (MQ-76) shall be
issued in the name of the farm opera-
tor for each farm on which peanuts
are produced in the current year for
use by each producer on the farm for
marketing his/her share of peanuts
produced except that (i) a card issued
for experimental peanuts shall be
issued in the name of the experiment
station, and (ii) a card issued to a suc-
cessor-in-interest shall be issued in the
name of the successor-in-interest. The
face of the marketing card may show
the name of other interested produe-
ers.

(b) Issuance of producer identifica-
tion cards. A producer identification
card shall be issued in the same name
that is entered on the marketing
card(s) for each eligible farm. The pro-
ducer identification card will be used
to identify the farm on which the pea-
nuts were produced and the card must
accompany each lot of peanuts when
offered for sale. Producer identifica-
tion cards shall be issued at the time
marketing cards are issued.

(¢) Person authorized to issue cards.
The county executive director shall be
responsible for the issuance of market-
ing cards and producer identification
cards.

(d) Rights of producers and succes-
sors-in-interest. (1) Each producer
having a share in the peanuts avail-
able for marketing from a farm shall
be entitled to the use of the marketing
and identification cards for marketing
his/her proportionate share of the
peanuts produced on the farm.

(2) Any person who succeeds, in
whole or in part to the share of a pro-
ducer in the peanuts available for mar-
keting from a farm, shall, to the
extent of such succession, have the
same rights to the use of the market-
ing and identification cards and bear
the same liability for penalties as the
original producer.

(e) Data entered on marketing card
and supplemental card. (1) Before is-
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suance the following data and infor-
mation must be entered on the mar-
keting card in the spaces provided: (a)
Effective farm poundage quota; (b) if
applicable, the pounds of peanuts con-
tracted and the handler number of the
contracting handler; and (¢) converted
penalty rate, if applicable.

(2) A supplemental marketing card
bearing the same name identification
as shown on the original marketing
card may be issued for a farm upon
return to the county office of an origi-
nal marketing card or a supplemental
marketing card. The balance of the
poundage quota from the returned
marketing card shall be entered as the
effective farm poundage quota on the
supplemental card.

(3) Two or more marketing cards
may be issued for a farm if the farm
operator specifies in writing the
poundage quota (not to exceed the
balance of poundage quota available)
to be assigned to each card.

(4) Other data specified in instruc-
tions issued by the Deputy Adminis-
trator shall be entered on the market-
ing card.

(f) Data on producer identification
cards. (1) The identification card
issued in the name of the farm opera-
tor shall be embossed to show the (i)
name and address of the farm opera-
tor and the (ii) State, county code and
farm serial number. If an embossed
identification card is not available the
above information shall be entered by
the county ASCS office.

(2) A farm operator may receive as
many identification cards as may be
needed at any one time to accompany
each lot of peanuts offered for sale
until such times as the peanuts are in-
spected and MQ-94 has been executed
by the inspection service.

(3) After the identification card is
returned to the operator it may be
used again to identify another lot of
peanuts.

(g) Replacing a lost, stolen, or de-
stroyed marketing card. A new market-
ing card shall be issued to replace a
card which has been determined by
the county executive director who
issued the card to have been lost, de-
stroyed, or stolen provided the farm
operator gives immediate written
notice of such fact and furnishes a sat-
isfactory report of the quantity of pea-
nuts marketed through use of the lost,
stolen, or destroyed marketing card.

§729.43 Claim stamping marketing cards.

If a person is indebted to the United
States and the indebtedness is listed
on the county debt record any market-
ing card issued for the farm on which
the person has a producer interest
shall bear the notation “U.S. Claim”
followed by the amount of the indebt-
edness. The name of the indebted pro-
ducer, if different from the farm oper-
ator, shall be recorded directly under

the claim notation. A notation show-
ing “PMQ" (peanut marketing quota)
as the type of indebtedness shall con-
stitute notice to any peanut buyer
that until the amount of penalty and
accrued interest is paid, the United
States has a lien on the crop of pea-
nuts with respect to which the penalty
was incurred and on any subsequent
crop of peanuts subject to marketing
quotas in which the person liable for
payment of the penalty has an inter-
est. A claim notation other than
“PMQ” shall constitute notice to any
peanut buyer that subject to prior
liens the net proceeds, to the extent of
the indebtedness shown, from any
price support loan or purchase settle-
ment due the debtor must be paid to
the ‘“Agricultural Stabilization and
Conservation Service, USDA". The ac-
ceptance and use of a marketing card
bearing a notation and information
concerning indebtedness to the United
States shall not constitute a waiver by
the indebted producer of any right to
contest the validity of such indebted-
ness by appropriate administrative
appeal or legal action. A claim free
marketing card shall be issued when
the claim has been paid.

§729.44 Invalid cards.

(a) Reasons for being invalid. A mar-
keting card shall be invalid under any
one of the following conditions:

(1) It is not issued or delivered in the
form and manner prescribed.

(2) Any entry is omitted or is incor-
rect.

(3) It is lost, destroyed, stolen, or be-
comes illegible.

(4) An erasure or alteration has been
made and not initialed by the county
executive director.

(b) Validating invalid cards. If a
marketing card is invalid because an
entry is not made as required, the
farm operator or other producer shall
return the marketing card to the
county office. Except for an incorrect
entry of converted penalty rate the
marketing card may be made valid be
entering data previously omitted or by
correcting any incorrect data previous-
ly entered. The county executive di-
rector shall initial each correction
made on the marketing card. An inva-
lid card, if not validated, shall be can-
celed and a replacement card shall be
issued.

§729.45 Misuse of marketing card.

Any information which causes a
member of a State, county, or commu-
nity committee, or an employee of the
State or county office to believe that a
marketing card is being misued pursu-
ant to this subpart shall be reported
immediately by such person to the
county or State office.
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Signed at Washington, D.C., on
March 28, 1978.
S. N. SMITH,
Acting Administratior, Agricul-
tural Stabilization and conser-

vation Service.
[FR Doc. 78-8779 Filed 4-3-78; 8:45 am]

[3410-05]

Commodity Credit Corporation
[7 CFR Part 1446]

[CCC Warehouse Stored Peanut Price
Support Regs.]

PEANUTS

General Regulations Governing 1978 and Sub-

sequent Crops Peanut Warehouse Storage
Loans and Handler Operations

AGENCY: Commodity Credit Corpo-
ration, USDA.

ACTION: Proposed rule.

SUMMARY: These proposed regula-
tions provide the terms and conditions
under which producers, acting
through their associations, may re-
ceive price support on their eligible
peanuts through warehouse storage
loans for 1978 and subsequent crops.
Peanut producers and handlers may
market peanuts in accordance with
the provisions of title VIII of the Food
and Agriculture Act of 1977. This pro-
posed revision is necessary in order to
implement the new program.

DATE: Comments must be received
before May 4, 1978.

ADDRESS: Send comments to the Di-
rector, Price Support and Loan Divi-
sion, ASCS, U.S. Department of Agri-
culture, 3741 South Building, P.O. Box
2415, Washington, D.C. 20013.

FOR FURTHER INFORMATION
CONTACT:

Dalton J. Ustynik, ASCS 202-447-
6611.

SUPPLEMENTARY INFORMATION:
The Commodity Credit Corporation
(CCC) is inviting comments on the
proposed revision of the regulations.
All written submissions will be avail-
able for public inspection at the Office
of the Director, Price Support and
Loan Division, Room 3741, South
Building,
Avenue SW., during regular business
hours (7 CFR 1.27(h)).

ProroseDp RULE

It is proposed to amend 7 CFR
1446.1-1446.16, to read as follows:

gulations Governing 1978 and
Subsequent Crops Peanut Warehouse Storage
Loans
Sec.
1446.1 General statement.
1446.2 Administration.

14th and Independence *
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Sec. ©

1446.3 Definitions.

1446.4 Handler Responsibilities.

1446.5 Contracts for additional peanuts for
crushing or export.

1446.6 Commingling quota and additional

peanuts.

1446.7 Use of additional peanuts as domes-
tic edible peanuts.

1446.8 Compliance by handlers.

1446.9. Supervision and handling of addi-
tional contract peanuts.

1446.10 Availability of warehouse storage
loans.

1446.11 Pooling and Distribution of pro-
ceeds.

1446.12 Producers indebtedness.

1446.13 Eligible producer.

1446.14 Eligible peanuts,

1446.15 Disposition and liquidated damages
on segregation 2 and segregation 3 pea-
nuts,

1446.16 Producers transfer of additional
loan stocks to quota pools.

AvTHORITY: Secs. 4 and 5, 62 Stat, 1070, as
amended (15 U.S.C. 714 b and c); secs. 101,
401, 63 Stat. 1051, as amended (7 U.S.C 1441,
1421); and sec. 807, 91 Stat. 947 (7 U.S.C.
1445¢).

§1446.1 General statement.

(a) Scope. This subpart sets forth
conditions under which producers and
handlers may trade in 1978 and subse-
quent crop(s) peanuts. This subpart
also sets forth the terms and condi-
tlons under which eligible producers,
acting collectively through specified
marketing associations (referred to
severally in this subpart as “the associ-
ation”), may obtain price support on
their 1978 an subsequent crop farmers
stock peanuts. Eligible farmers stock
peanuts produced by eligible produc-
ers which are quota peanuts shall be
eligible at the quota support rate.
Farmers stock peanuts which are not
quota peanuts shall be eligible for
price support at the additional support
rate. Annual supplements to this sub-
part will specify support prices, the as-
sociations through which producers
may obtain price support, and other
terms and conditions not contained in
this subpart applicable to the ware-
house storage loan program for pea-
nuts of a particular crop.

(b) Price support advances. Produc-
ers may obtain price support loans at
the rates specified and through the as-
sociation specified (for the Southeast-
ern Southwestern, and Virginia-Caroli-
na areas respectively), in the applica-
ble annual supplement. Each associ-
ation will make appropriate loan ad-
vances on peanuts delivered to it by
producers at warehouses operating
under peanut receiving and warehouse
contracts with the association. CCC
will make a loan (referred to in this
subpart as a “warehouse storage
loan’) to the association. Such loan
will be secured by peanuts received by
the association.

(¢) Farm storage loans and pur-
chases from producers. Regulations
containing the terms and conditions
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under which CCC will make farm stor-
age loans directly to producers and
purchases directly from producers on
any crop farmers stock peanuts will be
published separately in the FeperaL
REGISTER. Such loans and purchases
shall be made only on quota peanuts.

§1446.2 Administration.

(a) Responsibility. Under the gener-
al direction and supervision of the Ex-
ecutive Vice President, CCC, the Pro-
ducer ‘Association Division, Agricultur-
al Stabilization and Conservation Ser-
vice (referred to in this subpart as
“ASCS”) will administer this subpart.

(b) Limitation of authority. State
and county committees or their em-
ployees and the associations have no
authority to modify or waive any of
the provisions of this subpart or any
amendments or supplements thereto.

(¢c) Supervisory authority. No delega-
tion of authority in this subpart shall
preclude the Executive Vice President,
CCC, or the Executive Vice President’s
designee from determining.any ques-
tions arising under the regulations or
from reversing or modifying any deter-
mination made pursuant to such dele-
gation.

§1446.3 Definitions.

As used in this subpart, and in
“instructions and documents in connec-
tion herewith, the words and phrases
defined in this section shall have
meanings herein assigned to them
unless the content or subject matter
otherwise requires.

(a) Additional peanuts. Any peanuts
which are marketed from a farm other
than peanuts marketed or considered
marketed as quota peanuts.

(b) Additional support rate. The sup-
port rate published in annual crop
supplements applicable to additional
peanuts.

(c) ASCS. The Agricultural Stabiliza-
tion and and Conservation Service of
the U.S. Department of Agriculture.

(d) Association. An area marketing
association which is operated primar-
ily for the purpose of conducting loan
activities and which is selected and ap-
proved for such activities by the Secre-

tary.

(e) CCC. The Commodity Credit
Corporation, an agency and instru-
mentality of the United States within
the Department of Agriculture.

(f) Compliance regulations. The
Regulations Governing Acreage and
Compliance Determinations for Farm
Marketing Quotas, Acreage, Allot-
ments, and Related ASCS Programs,
as amended, issued by the Administra-
tor, ASCS, dnd effective for the appli-
cable crop, part 718 of this title.

(g) Contract additional peanuts. Ad-
ditional peanuts for crushing or ex-
porting, or both, on which a contract
has been entered into between a han-
dler and producer in accordance with
§ 1446.5.
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(h) County committee. Persons elect-
ed within a county as the county com-
mittee under the regulations govern-
ing the selection and function of Agri-
cultural Stabilization and Conserva-
tion county and community commit-
tees in part 7 of subtitle A of this sec-
tion, except that for Puerto Rico and
the Virgin Islands, the Carribbean
area Agricultural Stabilization and
Conservation committee shall insofar
as applicable, perform the functions of
the county committee.

(i) County office. The office of the
county ASC committee where records
for the farm are kept.

(j) Domestic edible use. Use for mili-
ing to produce domestic food products
or seed and use on the farm.

(k) Effective farm allotment. The ef-
fective farm peanut acreage allotment
for the applicable crop of peanuts, as
defined in the peanut marketing quota
regulations, part 729 of this title.

(1) Effective farm poundage quola.
The effective farm poundage quota for
the applicable crop of peanuts as de-
fined in the marketing quota regula-
tions; part 729 of this title.

(m) Eztra large kernels. Shelled Vir-
ginia type peanuts which are “whole”
and free from “minor defects” and
“damage” as such terms are defined in
the U.S. Standards for Shelled Virgin-
ia type peanuts effective on the date®
of inspection and which will not pass
through a screen having 21.5/64 by 1
inch openings.

(n) Excess peanuts. The quantity of
peanuts marketed or considered mar-
keted which were produced on an acre-
age in excess of the producer’s effec-
tive farm allotment.

(0) Farm. A farm, as defined in the
Regulations Governing Reconstitution
of Farm, Allotments, and Bases, part
719 of this title, which in general
define a farm as all farmland which is
operated by one person.

(p) Farmers stock peanuts. Picked or
threshed peanuts produced in the
United States which have not been
shelled, crushed, cleaned, or otherwise
changed (except for removal of for-
eign material, loose shelled kernels,
and excess moisture) from the condi-
tion in which picked or threshed pea-
nuts are customarily marketed by pro-
ducers.

(q) Final acreage. The acreage on
the farm from which peanuts are
picked or threshed as determined and
adjusted under part 718 of the chap-
ter.

(r) Form MQ-94. Inspection Certifi-
cate and Sales Memorandum for farm-
ers stock peanuts.

(s) Handler. Any person or firm who
acquires peanuts through a business of
buying, shelling, or drying peanuts.

(t) Inspector. A Federal-State inspec-
tor authorized or licensed by the Sec-
retary, U.S. Department of Agricul-
ture.
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(u) Lot. That quantity of farmers
stock peanuts for which one Form
MQ-94 or other inspection certificate
is issued. In the case of farmers stock
peanuts delivered to the association
for a loan advance, a lot shall consist
of not more than the content of one
vehicle or approximately 24,000
pounds when delivered by more than
one vehicle.

(v) Marketing cards. Forms MQ-76
issued each year according to Part 729
of this title by ASCS county offices to
growers for use in marketing peanuts
of the applicable crop. Each Form
MQ-76 shall indicate the farm opera-
tor’'s eligibility for guota price support
and the pounds that may be marketed
as quota peanuts and contract addi-
tional peanuts.

(W) Marketing gquota penalties. The
penalties prescribed in the marketing
quota regulations, Part 729 of this
title, which shall be computed and col-
lected in accordance with those regula-
tions.

(X) Marketing gquota regulations.
The Allotment and Marketing Quota
Regulations for Peanuts of the 1978
and Subsequent Crops, as amended,
issued by the Administrator, ASCS,
Part 729 of this title.

(y) Marketing year. The period be-
ginning on August 1 of the year in
which the peanuts of the applicable
crop are planted and ending on July
31 of the following year.

(z) Net weight. That weight of farm-
ers stock peanuts obtained by deduct-
ing from the gross scale weight of the
peanuts (1) foreign Mmaterial, and (2)
moisture in excess of 7 percent in the
Southwestern and Southeastern areas,
and 8 percent in the Virginia-Carolina
area.

(aa) Edible export standards. (1)
Cleaned inshell peanuts milled from
farmers stock peanuts must be within
the requirements for U.S. Jumbo or
U.S. Fancy grades, or Runner Fancy
or Spanish Fancy grades, as defined
by the Peanut Marketing Agreement.

(2) Shelled peanuts, of any type,
must grade U.S. Splits or U.S. No. 1 or
better or ‘With Splits’ grades as de-
fined in Marketing Agreement for Pea-
nuts No. 146.

Peanuts shown by the applicable
Federal-State Inspection Certificate to
deviate from the requirements of this
subparagraph (aa) may be exported if:
(i) The purchaser established that
such deviations are acceptable to the
export buyer, and

(ii) The exportation of such peanuts
is approved by the Association.

(3) All peanuts shall meet the stan-
dards with respect to aflatoxin estab-
lished by the Marketing Agreement
Regulating the Quality of Domestical-
1y Produced Peanuts. Compliance with
such standards shall be determined on
the basis of analysis of samples of
such peanuts performed at the han-

dler’'s expense by a laboratory autho-
rized to issue USDA certificates.

(bb) Eligible country. Any destina-
tion outside the United States, other
than any country or area for which a
validated export license is required
under regulations issued by the
Bureau of International Commerce,
unless such license for shipment or
transhipment thereto has been ob-
tained from the Bureau, except that
neither Canada nor Mexico shall be
considered an eligible country for the
export of peanut products other than
treated seed peanuts.

(cc) Export and exportation. A ship-
ment of peanuts or peanut products
from the United States directed to a
destination outside the United States
to become part of the mass of goods of
the country of destination.

(dd) Fragmented peanuts. Peanuts
not more than 20 percent of which are
whole kernels which will not pass
through the following openings, by
type: Spanish 1'% x % inch slot:
Runner % X % inch slot; and Virgin-
ia *%a4 x 1 inch slot.

(ee) Loan value. The amount of the
loan which may be obtained under
these regulations on a lot of eligible
farmers stock peanuts computed for
quota or additional peanuts, as appli-
cable, on the basis of the weight, qual-
ity, and the support values for such
type appearing in the applicable crop
supplement.

(ff) Peanut meal. Any meal, cake,
pellets, or other forms of residue re-
maining in after extraction or expul-
sion of oil from peanut kernels, but
not including pressed peanuts.

(gg) Peanut receiving and warehouse
contract. Form CCC-1028 Identity
Preserved, Form CCC-1028-A, Com-
mingled Storage, or any other form
approved by CCC for this purpose.

(hh) Peanut segregations—(1) Segre-
gation 1. Farmers stock peanuts which
(i) have at least 99 percent peanuts of
one type, (ii) have not more than 2
percent damaged kernels nor more
than 1.00 percent concealed damage
caused by rancidity, mold, or decay,
nor more than 0.5 percent freeze
damage, and (iii) are free from visible
Aspergillus flavus mold; (2) Segrega-
tion 2. Farmers stock peanuts which
(i) have less than 99 percent peanuts
of one type, or (ii) have more than 2
percent damaged kernels or more than
1.00 percent concealed damage caused
by rancidity, mold, or decay, or more
than 0.5 percent freeze damage, and
(iii) are free from visible Aspergillus
flavus mold; (3) Segregation 3. Farm-
ers stock peanuts which have visible
Aspergillus flavus mold.

(i) Pools. Accounting pools estab-
lished by the association and on which
complete and accurate records are
maintained by area, by type, and by
segregation for quota peanuts and ad-
ditional peanuts not under contract.
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(ji) Quota peanuts. Peanuts which
are eligible for domestic edible use and
are marketed or considered marketed
from a farm as quota peanuts and
which are not in excess of the farm
poundage quota.

(kk) Quota support rate. The sup-
port rate published in annual crop
supplements applicable to quota pea-
nuts.

(11) Sound mature kernels. Kernels
which are free from “damage” and
“minor defects” as defined in the U.S.
Standards for the applicable type of
peanuts effective on the date of the in-
spection, and which will not pass
through screens with the following
openings:

Runner Type, 1%« X % inch slot.
Spanish Type, %4 x % inch slot.
Virginia Type, %4 X 1 inch slot.

(mm) Type. The generally known
types of peanuts (i.e., Runner, Span-
ish, Valencia, and Virginia), as defined
in the marketing quota regulations,

(nn) United States. The fifty States
of the United States, Puerto Rico, the
territories and possessions of the
United States, and the District of Co-
lumbia.

(00) United States government
agency. Any corporation wholly owned
by the Federal Government, and any
department, bureau, administration,
or other agency of the Federal Gov-
ernment.

(pp) Valencia type peanuts produced
in the Southwest suitable for cleaning
and roasting. Valencia type peanuts
produced in the Southwest containing
not more than 25 percent having
shells damaged by (1) discoloration,
(2) cracks or broken ends, or (3) both.

§1446.4 Handler responsibilities.

(a) Ezamination of producer’s mar-
keting card. All handlers shall exam-
ine producers’ marketing cards and
record each purchase or delivery of
peanuts as required in Part 729 of this
title. Any contract additional peanuts
delivered in excess of the contract
shall be deemed to be quota peanuts.
No peanuts shall be handled from any
producer who does not present a mar-
keting card and farm identification
card at time of delivery.

(b) Purchase records. Each handler
shall maintain records of each pur-
chase of peanuts. Such records shall
identify the seller of the peanuts, the
State and county code, and the farm
number of the farm on which the pea-
nuts were produced or the registration
number of the seller if the seller is a
handler and must indicate the quanti-
ty, type, date of purchase, and applica-
ble MQ-94 serial number.

(1) Purchases of quota peanuts from
producers on which MQ-94 is nol pre-
pared. The handler shall immediately
transmit a record of such purchase to
CCC. Such record shall show name
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and address of producer, State and
county code, farm number; handler's
name, address and registration
number, buying point, any marketing
quota penalty collected, quantity, and
date of purchase.

(2) Purchases of quota peanuts be-
tween handlers on In-weight In-grade
basis. The purchaser shall immediate-
ly transmit a record of such purchase
to CCC. Such record shall show name,
address and registration number of
original handler; buying point, State
and county code, name, address, and
registration number of purchaser,
quantity and date of purchase.

(¢) Sales and disposal records. Each
handler shall maintain records of all
sales and other disposals of peanuts.
Such records shall show date of sale,
quantity, type, to whom sold, whether
sold for export or domestic use,
whether sold as edible peanuts or for
crushing, and any other information
required by this subpart.

(d) Method of keeping records. Han-
dler records shall be maintained
within their operation in such a
manner that will enable representa-
tives of the Secretary to readily recon-
cile the quantities, grades, and quali-
ties of all peanuts acquired by a han-
dler with the quantities, grades, and
qualities of all such peanuts disposed
of by a handler. Records concerning
the acquisition and disposal of con-
tract additional peanuts must also be
kept in such a manner that represen-
tatives of the Secretary can readily de-
termine compliance with the regula-
tions and contract provisions.

(e) Retention of records. All records
shall be maintained for a period of
three years following the end of the
marketing year in which the peanuts
were produced.

§1446.5 Contracts for additional peanuts
for crushing or export.

(a) Contracts between handlers and
producers. Handlers who have a U.S.
address may contract with producers
to buy additional peanuts from the
producers for crushing or export, or
both. The type and quality of each lot
of contract peanuts delivered under
contract shall be determined by an in-
spector when such peanuts are re-
ceived. All such contracts shall be
completed and submitted to the
county office for approval prior to
June 15 of the year in which the crop
is produced. Such contracts cannot be
sold or traded. The county office shall
summarize contracts and send such
summary to the association through
the State office. The summary shall
show State and county code, farm
serial number, handler registration
number, and number of pounds con-
tracted. Contracts shall include at
least the following provisions:

(1) Name and address of operator,
State and county code and farm serial
number of the farm.
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(2) Name, address of handler, and
registration number.

(3) Amount of Segregation 1 peanuts
in pounds by type, not to exceed the
difference between farm base produc-
tion poundage and the sum of the
farm poundage quota and the quantity
of additional peanuts covered by prior
contract$ for additional peanuts.

(4) Contract price shown as a per-
centage of quota peanut support rate.

(5) Requirement for disclosure by
producer of any liens on peanuts on
date of delivery.

(6) A provision that the producer
shall not be liable for failure to deliver
against such contract above the actual
production of such type and quality on
the farm provided such physical loss
of production resulted solely from an
external source such as fire, lightning,
inherent explosion, windstorm, torna-
do, flood, or other acts of God.

(7) Signature of farm operator and
producer if different than operator.

(8) Signature of handler or autho-
rized agent.

(9) The following agreement by the
handler:

“I agree that I will either export or crush
the peanuts delivered under this contract by
July 31 following the calendar year in which
the crop is grown or contract with another
handler to export or crush such peanuts by
such date, as provided in Part 1446, Sub-
part—General Regulations Governing 1978
and Subsequent Crops Peanut Warehouse
Storage Loans and Handler Operations.”

(b) Contracts between handlers. Han-
dlers may contract with other han-
dlers to market additional contract
peanuts. Such contracts must contain
the agreement specified in paragraph
(aX9) of this section and an agreement
that such agreement will be included
in all subsequent contracts covering
resale of such peanuts.

§1446.6 Commingling of quota and addi-
tional peanuts.

Quota and additional farmers stock
peanuts of like type and segregation
may be commingled and exchanged on
a dollar value basis to facilitate han-
dling and marketing. The dollar value
basis shall be determined on the basis
of the quota support rate. The handler
shall receive, store, and deliver all
such peanuts in accordance with good
commercial practices and instructions
provided by CCC. For each lot of
quota and/or additional peanuts
stored commingled, the records of the
handler shall show at all times the
date and place received, name and ad-
dress of the producer, the type, segre-
gation, pounds, and dollar-value-in.
The handler shall keep such other ac-
counts and records and furnish such
information and reports relating to
the dollar value out and disposition of
such peanuts as may be prescribed by
the association or CCC.
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§1446.7 Use of additional peanuts as do-
mestic edible peanuts.

During harvest season, a handler
shall have the right to purchase addi-
tional peanuts for domestic edible use
at buying points owned or controlled
by such handler at 100 percent of the
quota loan value of such peanuts plus
handling charges. Such purchase may
be made only from the association and
only on the date such peanuts were of-
fered by producers to the association
for loan. The handler shall advance to
the producer, as an agent for the asso-
ciation, price support at the additional
loan level and forward to the associ-
ation a check payable to CCC for the
peanuts at the quota support rate plus
handling charges. The check and ap-
plicable MQ-94 will identify the pea-
nuts as additional peanuts that may
be used as domestic edible peanuts.
The association shall credit such re-
ceipts to the additional pool for such
peanuts. Handlers may also purchase
additional peanuts from the loan for
domestic edible use after delivery by
producers to the association, under
terms and conditions announced by
CCC. The minimum price for such
purchases shall be not less than carry-
ing charges plus (a) 105 percent of the
quota loan value if purchased not later
than December 31 of the marketing
year, or (b) 107 percent of the quota
loan value if purchased after Decem-
ber 31 of the marketing year.

§ 1446.8 Compliance by handlers.

All contract additional peanuts ac-
quired by a handler shall be disposed
of by domestic crushing or export to
an eligible country. All handler’s rec-
ords shall be subject to a review by
CCC or other representatives of the
Secretary, to determine compliance
with the provisions of this subpart.
Refusal to make such records available
to authorized representatives of the
Secretary, failure to dispose of any
peanuts by July 31 following the cal-
endar year in which the crop was
grown or failure of such records to es-
tablish such disposition shall consti-
tute prima facie evidence of non-com-
pliance with this subpart. Reviews
shall be made by the association for
the respective area in accordance with
guidelines established by CCC and the
association shall not take any adminis-
trative or any other actions concern-
ing indicated program violations until
directed to do so by the Director, Pro-
ducer Associations Division, ASCS.

(a) Quota peanuis. A handler will be
subject to a penalty for noncompli-
ance if it is determined that he mar-
keted from any crop, for domestic
edible use, a larger quantity, or higher
grades or quality of peanuts than
could reasonably be produced from
the quantity of peanuts having the
grade, kernel content and quality of
quota farmers stock peanuts pur-
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chased by the handler for domestic
edible use during the applicable mar-
keting year and of those purchased
under § 1446.7. In such case, the han-
dler will be obligated to pay a penalty
equal to 120 percent of the basic quota
support rate on that quantity of farm-
ers stock peanuts determined to be
necessary to produce the excess quan-
titl{l. or grade or quality of peanuts
S0

(b) Method of determining compli-
ance—(1) Commingled Storage. Han-
dlers may commingle quota loan,
quota commercial, additional loan and
contract additional peanuts. In such
instance, quota loan and additional
loan peanuts must be inspected as
farmers stock peanuts and settled on a
dollar value basis less adjustments for
shrinkage except that when such pea-
nuts are purchased from the associ-
ation for domestic edible and related
use on an in-grade, in-weight basis.
Contract additional peanuts may be
inspected on a farmers stock basis and
accounted for on a dollar value basis
less adjustments for shrinkage except
that if the handler elects, the handler
may account for such peanuts on a
shelled basis. And in such case, the
handler must account for all quota
commercial and contract additional
peanuts by keeping records which will
enable CCC to determine the number
of pounds and the average total kernel
content of all commercial quota pea-
nuts and all contract additional pea-
nuts received and of all dispositions.
CCC will supervise the disposition of
all such quota and contract additional
peanuts. Supervision of quota com-
mercial will consist of a review of rec-
ords representing such peanuts. Super-
vision of contract additional peanuts
shall be as set forth in §1446.9. The
average total kernel content as shown
on all MQ-94’s representing purchases
of quota, commercial, and contract ad-
ditional peanuts will be determined
separately and compared to total
kernel content of plant outturns for
both quota commercial and additional
contract peanuts. The outturns for ad-
ditional contract peanuts must be at
least equal to the outturns for quota
commercial peanuts. In any case,
when the outturn for additional pea-
nuts is less than that for quota com-
mercial peanuts, the deficiency shall
be converted into pounds and penalty
calculatd as specified in paragraph (a)
of this section.

(2) Identity preserved storage. Con-
tract additional peanuts stored identi-
ty preserved shall be inspected as
farmers stock peanuts and settled on a
dollar value basis. The handler shall
receive, store, and otherwise handle
such peanuts in accordance with good
commercial practices.

§1446.9 Supervision and handling of addi-
tional contract peanuts.

The association for the respective
area shall supervise all domestic han-

dling of contract additional peanuts
including storing, shelling, crushing,
cleaning, weighing, and shipping.

(a) Access to facilities. A handler,
when entering into a contract to re-
ceive contract additional peanuts,
agrees that authorized representa-
tive(s) of CCC and the association:

(1) May enter and remain upon any
of the premises when such peanuts are
being received, shelled, cleaned,
bagged, sealed, weighed, graded,
stored, crushed, packaged, shipped, or
otherwise handled.

(2) May inspect such peanuts and
the oil, meal, and other products
thereof, and

(3) May inspect the premises, facili-
ties, operations, books, and records to
the extent necessary to determine
that such peanuts have been handled
in accordance with these regulations.

(b) Notifying the association. Before
moving or processing any peanuts, the
handler (or cleaner, sheller, or proces-
sor under contract with the handler)
shall notify the association of the time
such operation will begin and the ap-
proximate period of time required to
complete the operation. When a plant
is not currently under supervision, the
handler shall give at least ten working
days advance notice to the association
so that supervision can be arranged.

(¢) Processing. The peanuts shall be
shelled or otherwise milled, crushed,
or shelled and crushed as a continuous
operation separate from other pea-
nuts, Shelled peanuts shall be identi-
fied with positive lot identity tags
before being stored and moved for
crushing or export. Except as autho-
rized by the association, positive lot
identity shall be maintained when pea-
nuts are transported or stored in the
following manner:

(1) Transportation. The peanuts
shall be transported from the storage
location in a covered vehicle, such as a
truck or railroad car. The vehicle shall
be sealed unless the association deter-
mines that identity of the peanuts can
be maintained without sealing.

(2) Storage. The peanuts shall be
stored in separate building(s) or bin(s)
which can be sealed or which the asso-
ciation determines will satisfactorily
maintain lot identity.

(d) Expense charged to handlers. All
supervision costs shall be borne by
handlers.

(e) Domestic sale or transfer—(1)
Farmers stock. The handler must
submit contracts covering any domes-
tic sale, transfer, or other disposition
of farmers stock peanuts to the associ-
ation and obtain written approval
prior to any physical movement of the
peanuts. Approval of any domestic
sale, transfer, or other disposition may
be made only if the person to whom
the peanuts are sold, transferred, or
disposed of agrees, in writing, to
handle and crush or export the pea-
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nuts in accordance with the terms and
conditions of these regulations. The
identical peanuts contracted must be
shelled and crushed domestically or
exported in accordance with this sec-
tion except that with the prior approv-
al of the association, other farmers
stock peanuts may be used to replace
the additional peanuts provided such
peanuts are of the same crop, type,
and quality and from the same area.

(2) Milled peanuts. The handler
must submit contracts covering any
domestic sale, transfer, or other dispo-
sition of milled peanuts to the associ-
ation and obtain written approval
prior to any physical movement of the
peanuts. Approval of any domestic
sale, transfer, or other disposition may
be made only if the person to whom
the peanuts are sold, transferred, or
disposed of agrees, in writing, to
handle and crush or export the pea-
nuts in accordance with the terms and
conditions of these regulations. The
identical peanuts contracted must be
crushed domestically or exported in
accordance with this section except
that with the approval of the associ-
ation, other peanuts may be used to
replace the additional peanuts pro-
vided such peanuts are of the same
crop, type, and quality, size, and from
the same area. The replacement pea-
nuts must be positive lot identified as
peanuts to replace additional peanuts
and otherwise handled as additional
peanuts.

(f) Disposal of additional contract
peanuts. Contract additional peanuts
may be disposed of by domestic crush-
ing or by exporting to an eligible
county as follows:

(1) All kernels may be crushed do-
mestically, or

(2) All kernels may be exported for
crushing, if fragmented, or

(3) All kernels that are graded to
meet the edible export standards may
be exported and the remaining ker-
nels:

(i) Crushed domestically, or

(ii) Exported for crushing if peanuts
are fragmented, or

(4) All of the peanuts may be export-
ed as farmers stock peanuts, or

(5) Peanuts may be exported as
peanut products if such peanuts meet
edible export standards, or

(6) Peanuts may be exported as
milled or inshell peanuts.

(g) Disposal of meal contaminated
by aflatorin. All meal produced from
peanuts which are crushed domestical-
ly and found to be unsuitable for use
as feed because of contamination by
aflatoxin shall be disposed of for non-
feed purposes only. If the meal is ex-
ported, the export bill of lading shall
reflect the analysis of the lot by inclu-
sion thereon of the following state-
ment: “This shipment consists of lots
of meal which contain aflatoxin rang-
ing from — to — PPB and averag-
ing — PPB.”
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(h) Final dates for domestic crush-
ing and exporting. Additional contract
peanuts shall be scheduled for supervi-
sion by the association during the
normal marketing period but not later
than June 31 following the calendar
year in which the crop is grown.

(i) Ezport provisions—(1) General
Exports to Southern Rhodesia, North
Korea, Vietnam, Cambodia, and Cuba
are regulated by U.S. Department of
Commerce regulations and require a
validated export license. Additional in-
formation concerning the regulations
may be obtained from the Bureau of
Commerce or from the field office of
the Department of Commerce.

(2) Ezport to a U.S. government
agency. Except for the export of raw
peanuts to the military exchange ser-
vices for processing outside the United
States, export of peanuts in any form
by or to a United States government
agency shall not be considered an
export to an eligible country. Howev-
er, sales to a foreign government
which are financed with funds made
available by a United States agency
such as the Agency of International
Development are not considered sales
to a United States government agency,
provided the peanuts were not pur-
chased by the foreign buyer for trans-
fer to a United States agency.

(3) Exportation of contract addition-
al peanuts. All additional contract pea-
nuts which are not crushed domesti-
cally and which are eligible for export
shall be exported to an eligible coun-
try as peanuts or peanut products.

(4) Reenlry—Transshipment and
Liquidated Damages. (i) Reentry-
Transshipment. Peanuts and peanut
products exported shall not be reen-
tered by anyone into the United
States in any form or product and
shall not be caused by the handler to
be diverted or transshiped to other
than an eligible country in any form
or product, and if they are reentered.

(ii) Liquidated Damages. The han-
dler and CCC agree that CCC may
incur serious and substantial damages
to its program to support the price of
quota peanuts if additional contract
peanuts are exported and later are
reentered into the United States or di-
verted or transshipped to other than
an eligible country in any form or
product; that the amount of such dam-
ages will be difficult, if not impossible,
to ascertain exactly; and that the han-
dler shall, with respect to any peanuts
or peanut products reentered into the
United States or diverted or trans-
shipped to other than an eligible coun-
try, pay to CCC, as liquidated damages
and not as a penalty, ten cents ($0.10)
per net pound for such peanuts or
peanut products. It is agreed that such
liquidated damages are a reasonable
estimate of the probable actual dam-
ages which CCC would suffer because
of such reentry, diversion, or trans-
shipment.
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(5) Evidence of Export. The handler
shall furnish the association with the
following documentary evidence of ex-
portation of peanuts or products not
later than 30 days after the final date
for exportation.

(i) Ezport by water. A non-negotiable
copy of an onboard ocean bill of
lading, signed, or initialed on behalf of
the carrier, showing the date and
place of loading onboard vessel, the
weight of the peanuts, peanut meal, or
products exported, the name of the
vessel, the name and address of the ex-
porter, and the consignee and the des-
tination. Peanut meal which is unsuit-
able for use as feed because of con-
tamination by aflatoxin shall be iden-
tified on the bill of lading according to
this section.

(ii) Export by rail or truck. A copy of
the bill of lading (showing the weight
of the peanuts, peanut meal, or peanut
products exported) supplemented by a
copy of the Shipper’s Export Declara-
tion. Peanut meal which is unsuitable
for feed use because of contamination
by aflatoxin shall be identified on the
bill of lading according to this section.

(iii) Certified statement. A statement
signed by the handler specifying the
name and address of the consignee
and the applicable Bureau license
number if exportation has been made
to one or more of the countries or
areas for which a validated license is
required under regulations issued by
the Bureau of International Com-
merce, U.S. Department of Commerce.

§ 1446.10 Availability of warehouse stor-
age loans.

(a) Loans to associations. CCC will
make warehouse storage loans to the
associations specified in §1446.1,
which contract with CCC to arrange
for the storing and handling of farm-
ers stock peanuts, make advances to
producers on such peanuts, and use
such peanuts as collateral for loans to
be obtained from CCC. Loans on quota
peanuts shall be made on the basis of
the quota support rate, and loans on
additional peanuts shall be on the
basis of the additional support rate.
The association shall establish an ade-

‘quate system of records to identify

each lot of peanuts delivered from pro-
ducers as quota or additional peanuts
and shall establish adequate records to
identify whether such peanuts were
pledged at the quota loan rate or addi-
tional loan rate. Such loans will
mature on demand. Any excess pea-
nuts, after collection of the applicable
penalty, shall be eligible for loan as
additional peanuts at the additional
loan rate. Any peanuts affected by
Aspergillus flavus mold may be placed
under loan at the additional loan rate
and shall share in the applicable pool

(b) Areas. Price support advances
will be available in the following areas:

(1) The Southeastern area consisting
of the States of Alabama, Georgia,
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Mississippi, Florida, and that part of
South Carolina south and west of the
Santee-Congaree-Broad Rivers.

(2) The Southwestern area consist-
ing of the States of Arizona, Arkansas,
California, Louisiana, New Mexico,
Oklahoma, and Texas.

(3) The Virginia-Carolina area con-
sisting of the States of Missouri,
North Carolina, Tennessee, Virginia,
and that part of South Carolina north
and east of the Santee-Congaree-
Broad Rivers.

(c) Where available. Price support
advances will be available to eligible
producers at warehouses which have
entered into peanut receiving and
warehouse contracts with the associ-
ation. Such contracts will require the
warehouses to inform producers that
price support advances are available
and to make advances to producers on
eligible peanuts tendered for price
support as provided in paragraph (g)
of this section. The contracts will re-
quire warehouses to examine the pro-
ducer’s marketing cards to determine
price support eligibility and will re-
quire the warehouse to make entries
on the marketing card as required by
Part 729 of this title and record each
delivery as to quota or additional pea-
nuts and date of delivery. If quota pea-
nuts are delivered, the balance of the
quota must be shown after each deliv-
ery. All documents furnished the asso-
ciation must identify each lot as quota
or additional peanuts. The names and
locations of such warehouses may be
obtained from the office of the appro-
priate association or from a State or
county ASCS office. The associations
shall pledge to CCC all peanuts upon
which they have made price support
advances as security for loans obtained
pursuant to agreements with CCC.

(d) Time. Price support advances to
eligible producers on peanuts of any
crop will be available from the begin-
ning of harvest through the following
January 31 or such later date as may
be established by the Executive Vice
President, CCC. If the final date of
availability falls on a nonworkday for
the association, the applicable final
date shall be the next workday. >

(e) Inspection. The type and quality
of each lot of farmers stock peanuts
delivered to an association for a price
support advance shall be determined
by an inspector when such peanuts are
received at a warehouse under con-
tract with an association.

(f) Producer agreement. To obtain a
price support advance, the producer
shall, in writing, authorize the associ-
ation to pledge peanuts delivered to
the association to CCC as collateral
for a warehouse storage loan, and re-
linquish any right to redeem or obtain
possession of such peanuts.

(g) Advance to producer. For each
lot of peanuts received, the associ-
ations will made a price support ad-
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vance to the producer in an amount
equal to the support value of such pea-
nuts, except that, in addition to mar-
keting quota penalties and the deduc-
tions specified in § 1446.12, the associ-
ation will deduct from such advances
and pay over to the proper State au-
thorities, any assessments or excise
taxes imposed by State law, and the
Southwestern Peanut Growers Associ-
ation will, upon the prior agreement of
the producer, deduct from such ad-
vance an amount approved by CCC,
not to exceed 50 cents per net weight
ton of peanuts upon which such ad-
vance was made, to be used in pay-
ment for its peanut activities outside
the price support program.

(h) Fraud of Producer. The making
of any fraudulent representation by a
producer in the loan documents or in
obtaining a loan or advance shall
render him subject to criminal pros-
ecution under Federal law. The pro-
ducer shall be personally liable to
CCC, aside from any additional liabil-
ity under criminal or civil frauds stat-
utes, for the amount of such advance
and for all costs which CCC would not
have incurred except for the produc-
er's fraudulent representation, togeth-
er with interest upon such amounts at
the rate for fraudulent representation
as shown in a separate notice in the
FepERAL REGISTER: Provided, that the
producer shall be given credit for the
proceeds received by CCC upon sale of
the peanuts upon which such advance
was made.

§1446.11 Pooling and distribution of net
gains.

The association shall establish sepa-
rate pools by area, type, and segrega-
tion or quality of peanuts and main-
tain "separate, complete and accurate
records for quota peanuts under loan
and for additional peanuts not under
contract. Net gains on peanuts in each
pool shall be distributed to each
grower in proportion to the value of
peanuts placed in the pool by the
grower.

(a) Quota pool. Net gains from pea-
nuts in the quota pool consist of:

(1) The net gains over and above the
loan indebtedness on quota peanuts
and other costs or losses incurred by
CCC on such peanuts placed in the
pool by a producer, plus

(2) An amount from the net gains on
additional peanuts sold into domestic
food and related uses equal to the
losses incurred on disposing of an
equal quantity of quota peanuts of the
same type and segregation in the same
production area, considering sales of
quota peanuts for export first and
then as necessary, sales for crushing.

(b) Additional pool. Net gains for
peanuts in the additional pool consists
of:

(1) The net gains over and above the
loan indebtedness on additional pea-

nuts and other costs or losses incurred
by CCC on such peanuts placed in the
pool by a grower, less

(2) An amount of the net gains on
the additional pool allocated to the
quota pool to offset any loss on that
pool attributed to additional peanuts
being used in domestic edible use;
except

(3) Any distribution of net gains on
additional pools of any type to a pro-
ducer shall be reduced to the extent of
any loss incurred by CCC on quota
peanuts of a different type placed
under loan by the same producer.

§1446.12 Producer indebtedness,

(a) Facility and drying equipment
loans. If any installment or instaill-
ments on any loan made by CCC on
farm storage facilities or drying equip-
ment are payable under the provisions
of the note evidencing such loan out
of any amount due the producer under
this subpart, the amount due the pro-
ducers after deduction of amounts due
prior lienholders, shall be applied to
such installment(s) provided the
amount due is recorded on the produc-
er’s marketing card.

(b) Producers listed on county debt
record. If the producer is indebted to
CCC or to any other agency of the
United States and such indebtedness is
listed on the county debt record and
recorded on the producer's marketing
card, amounts due the producer under
this subpart, after deduction of
amounts due prior lienholders and on
farm storage facilities or drying equip-
ment, shall be applied to such indebt-
edness as provided in the Secretary’s
Setoff Regulations, part 13 of this
title.

(c) Producer’s right. Compliance
with the provisions of this section
shall not deprive the producer of any
right he would otherwise have to con-
test the justness of the indebtedness
involved in the setoff action either by
administrative appeal or by legal
action.

§ 1446.13 Eligible producer.

(a) Requirements. An eligible pro-
ducer is an individual, partnership, as-
sociation, corporation, estate, trust or
other legal entity, and whenever appli-
cable, a State, political subdivision of a
State or any agency thereof, produc-
ing peanuts as a landowner, landlord,
tenant, or sharecropper on a farm. To
qualify for price support at the quota
rate, the peanuts must have been pro-
duced on a farm on which the final
acreage does not exceed the effective
farm allotment. Determinations of the
final acreage shall be made pursuant
to the marketing quota regulations
and the compliance regulations. No
producer on a farm for which the
farm operator fails timely to file a
report of crop or land use acreages as
required by part 718 of this title shall
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be eligible for price support at the
quota rate unless the late filed report
was accepted by the county commit-
tee.
(b) Estates and trust. A receiver of
an insolvent debtor's estate, an execu-
tor or an administrator of a deceased
person’s estate, a guardian of an estate
or of a ward of an incompetent person,
and trustees of a trust estate shall be
considered to represent the insolvent
debtor, the deceased person, the ward
or incompetent, and the beneficiaries
of a trust, respectively, and the pro-
duction of the receiver, executor, ad-
ministrator, guardian or trustees shall
be considered to be the production of
the person he represents. Loan docu-
ments executed by any such person
shall be accepted by CCC only if they
are legally valid and such person has
the authority to sign the applicable
documents.

(¢) Eligibility of minors. A minor
who is otherwise an eligible producer
shall be eligible for price support only
if he meets one of the following re-
quirements: (1) The right of majority
has been conferred on him by court
proceedings or by statute; (2) a guard-
ian has been appointed to manage his
property and the applicable price sup-
port documents are signed by the
guardian; or (3) a bond is furnished
under which a surety guarantees to
protect CCC from any loss incurred
for which the minor would be liable
had he been an adult.

§ 1446.14 Eligible peanuts.

Peanuts eligible for price support ad-
vances shall be farmers stock peanuts
of the applicable crop which were pro-
duced in the United States by an eligi-
ble producer, and

(a) Which contain not more than 10
percent moisture, and which if they
have been mechanically dried, contain
at least 6 percent moisture;

(b) Which contain not more than 10
percent foreign material;

(¢) Which are free and clear of all
liens and encumbrances, including
landlord’s lien, or if liens or encum-
brances exist on the peanuts, accept-
able waivers are obtained; and

(d) In which the beneficial interest
is in the producer who delivers them
to the association and has always been
in such producer or in such producer
and a former producer whom such
producer succeeded before the peanuts
were harvested. To meet the require-
ments of succession to a former pro-
ducer, the rights, responsibilities, and
interest of the former producer with
respect to the farm on which the pea-
nuts were produced shall have been
substantially assumed by the person
claiming succession. Mere purchase of
a crop prior to harvest, without acqui-
sition of any additional interest in the
farm on which the peanuts were pro-
duced, shall not constitute succession.

PROPOSED RULES

Any producer in doubt as to whether
such interest in the peanuts complies
with the requirements of this section
should, before applying for price sup-
port, make available to the county
ASC committee all pertinent informa-
tion which will permit a determination
with respect to succession to be made
by CCC.

(e) Which are, if delivered to the as-
sociation in bags in the southwestern
area; in new or thoroughly cleaned
used bags which are made of material
other than mesh or net, weighing not
less than 7% ounces nor more than 10
ounces per square yard and containing
no sisal fibers, are free from holes and
are finished at the top with either the
selvage edge of the material, binding,
or a hem. Such bags shall be of uni-
form size with approximately 2 bushel
capacity.

(f) Must not have been produced on
land owned by the Federal Govern-
ment if such land is occupied without
a lease permit or other right of posses-
sion.

§ 1446.15 Disposition and liquidated dam-
ages on segregation 2 and segregation 3
peanuts.

(a) Any producer who has a lot of
farmers stock peanuts classified by the
inspector as segregation 2 or segrega-
tion 3 peanuts may (1) deliver the pea-
nuts to the association for loan at the
additional loan rate, (2) reclean any
lot, or have such lot recleaned, for the
purpose of removing loose shelled ker-
nels, damaged kernels, and foreign ma-
terial, or (3) retain the lot for use as
seed. If the producer elects to reclean
the lot, or to have it recleaned, such
producer will be given a copy of the
Inspection Certificate and Sales
Memorandum, Form MQ-94. The pro-
ducer shall return such copy, along
with the lot it represents, and any
other information necessary to ac-
count for the entire lot, to an inspec-
tor for a second inspection by the
close of business on the next workday
following the initial inspection. If the
peanuts are again classed segregation
2 or segregation 3 peanuts, upon the
second inspection, the producer shall,
at the point of second inspection, offer
the lot to the association for loan at
the additional loan rate, or if the pro-
ducer elects to retain the lot for seed
he shall designate such peanuts as
quota peanuts, have the net weight of
such peanuts determined and deduct-
ed from the farm marketing card, and
advise the inspector that he is retain-
ing the peanuts for seed. Such peanuts
shall be ineligible for farm stored
loans and purchases. The producer

shall be given a copy of the MQ-94 as-

his record showing the quantity and
quality factors of the peanuts and
must store such peanuts separate from
other peanuts on the farm. Such pea-
nuts shall be inspected periodically
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and otherwise supervised by CCC. The
producer shall notify CCC when such
peanuts are used as seed peanuts and
otherwise account for the disposition
of all seed peanuts. The producer shall
be ineligible for quota price support on
all peanuts at the close of business on
the next workday following the initial
inspection if the applicable segrega-
tion 2 or segregation 3 peanuts are not
retained for use on the farm or dis-
posed of as provided in this subsection.

(b) Liquidated damages. The produc-
er and CCC agree that CCC may incur
serious and substantial damages to its
program to support the price of pea-
nuts if segregation 2 or segregation 3
peanuts are disposed of other than in
accordance with the provisions of
paragraph (a) of this section; that the
amount of such damages will be diffi-
cult, if not impossible, to ascertain ex-
actly; and that the producer shall,
with respect to any lot of peanuts in-
eligible for quota support which are
placed under quota loan or any lot of
peanuts which is placed under quota
loan by a producer after he has dis-
posed of any lot of segregation 2 or
segregation 3 peanuts in any manner
other than in the manner prescribed
in paragraph (a) of this section, pay to
CCC, as liquidated damages and not as
a penalty, seven cents ($0.07) per net
pound of such peanuts. It is agreed
that such liquidated damges are a rea-
sonable estimate of the probable
actual damages which CCC would
suffer because of such action by the
producer. The provisions of §1446.11
relating to the prodcuer’s liability
(aside from liability under criminal
and civil frauds statutes) shall not be
applicable to such peanuts.

§ 1446.16 Producer transfers of additional
loan stocks to quota pools.

Producers may transfer additional
loan stocks to quota loan not to exceed
the undermarketing of quota peanuts
shown on the farm marketing card
after the producer has completed mar-
ketings and returned the marketing
card to the county office provided: (a)
An insufficient quantity of segregation
1 peanuts was produced on the farm to
fill the poundage quota, (b) all segre-
gation 1 peanuts from the farm have
been disposed of as quota peanuts, and
(3) the producer forfeits eligibility to
share in profits from any pool. The
support values for any segregation II
peanuts so transferred shall be the
support value for quota peanuts minus
the damage discount published in the
quota support schedule and the sup-
port value for segregation 3 peanuts
shall be the support value for quota
peanuts minus the applicable discount
published in the quota support sched-
ule. Producers eligible to transfer ad-
ditional loan peanuts to the quota
loan in accordance with this section
may apply for such transfers with the
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county office. The county office shall
determine the quantity of undermar-
keting of quota peanuts and the quan-
tity of additional peanuts which are
eligible for transfer. The producer
may indicate to the county office the
net weight and applicable Inspection
Certificate and Sale Memorandum
(Form MQ-94) numbers to be trans-
ferred. Such pounds shall be consid-
ered as quota peanuts marketed, the
applicable MQ-94’s recomputed at the
quota loan level, and the producer ad-
vanced the difference between the ad-
ditional and quota support.

Signed at Washington, D.C., on
March 28, 1978.
RAY FITZGERALD,
Executive Vice President,
Commodity Credit Corporation.
[FR Doc. 78-8780 Filed 4-3-78; 8:45 am]

[3410-34]
Animal and Plant Health Inspection Service
[9 CFR Part 92]
IMPORTATION OF HORSES

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice of extension of time
for comments.

SUMMARY: This document would
extend the comment period on the
proposed rulemaking published in the
FEpErRAL REGISTER, February 17, 1978
(43 FR 6957-6958), which would
permit the entry of certain horses into
the United States from the United
Kingdom, Ireland, and France which
are countries affected with contagious
equine metritis (CEM) when specific
conditions are met. This action is pro-
posed to comply with requests received
from a representative of the Infectious
Disease Committee, United States
Animal Health Association and other
interested parties to provide additional
time in which to prepare relevant data
and information and to develop sound
views and comments. The effect of
this action would be to extend the
comment period on the subject pro-
posed rule for an additional 30 days.

DATE: Comments must be received on
or before May 1, 1978.

ADDRESS: Send comments to Deputy
Administrator, USDA, APHIS, VS,
Room 821, Federal Building, 6505 Bel-
crest Road, Hyattsville, Md. 20782.

FOR FURTHER INFORMATION
CONTACT:

Dr. D. E. Herrick, USDA, APHIS,
VS, Room 815, Federal Building, Hy-
attsville, Md. 20782, 301-436-8170.

SUPPLEMENTARY INFORMATION:
On February 17, 1978, there was pub-
lished in the FEDERAL REGISTER (43 FR
6957-6958) a notice of proposed rule-
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making which would amend the regu-
lations (9 CFR 92.2, 92,4, and 92.17) to
provide for the importation of certain
horses from the United Kingdom, Ire-
land, and France which are countries
affected with CEM under certain
specified conditions.
. This proposal provided for receipt of
tlzg%ments on or before March 20,
In response to this proposal requests
were received from a representative of
the Infectious Disease Committee,
U.S. Animal Health Association and
other interested parties for additional
time in which to obtain relevant data
and information and to develop sound

views and comments. Since the De- "

partment is interested in receiving
meaningful views and comments, these
circumstances are considered justifica-
tion for an extension of the time
period originally allotted for submit-
ting views and comments. Therefore
the period for the submission of com-
ments concerning the proposal is
hereby extended until May 1, 1978.

Done at Washington, D.C., this 29th
day of March 1978,

E. A. ScHILP,
Acting Deputy Administrator,
Veterinary Services.

[FR Doc. 78-8709 Filed 4-3-78; 8:45 am)

[3410-34]

VIRUSES, SERUMS, TOXINS, AND ANALOGOUS
PRODUCTS

[9 CFR Part 1131]
Proposed Rulemaking

AGENCY: Animal and Plant Health
Inspection Service USDA.

ACTION: Proposed rule.

SUMMARY: This proposed amend-
ment would lower the minimum virus
titer for three live virus vaccines. This
action would be taken to improve the
safety characteristics of the products
without affecting their efficacy. One
minor change would be made in the
requirement for titration of Marek’s
Vaccine, which will not affect the va-
lidity of the results.

DATE: Comments must be received on
or before May 1, 1978.

ADDRESS: Interested parties are in-
vited to submit written data, views, or
arguments regarding the proposed reg-
ulations to: Deputy Administrator,
Veterinary Services, Animal and Plant
Health Inspection Service, U.S. De-
partment of Agriculture, Room 828-A,
Federal Building, Hyattsville, Md.
20782.

FOR FURTHER INFORMATION
CONTACT:

Dr. R. J. Price, 301-436-8245.

SUPPLEMENTARY INFORMATION:
The present requirements for Feline
Panleukopenia Vaccine, Canine Hepa-
titis Vaccine, and Canine Distemper
Vaccine, Ferret Avirulent, include
minimum virus titers of 10%° through-
out the dating period, regardless of
the antigenicity and stability of the
vaccines. It has been determined that
the safety characteristics of these
products shall be improved by reduc-
ing the minimum virus titer require-
ments to 10%® throughout dating.

The requirements for Marek’s Dis-
ease Vaccine include the statement
“shall be incubated at 37°C for 3 days
before preparation for use in the titra-
tion test.” As worded, this requirement
has been applied to vaccine prior to re-
lease and to vaccine after release. The
requirement that vaccine which has
been released for sale must be incubat-
ed prior to the titration test is consid-
ered unnecessarily severe. This amend-
ment would revise the virus titer re-
quirements by limiting the incubation
requirement to testing for release.

The first letter in each word of the
headings for §§113.139, 113.140,
:.zle::iln. and 113.165 are to be capital-
1. § 113.139 would be amended by re-
vising paragraph (d)(2) to read:

§113.139 Feline Panleukopenia Vaccine.

(d) . o0

(2) Virus titer requirements. Final
container samples of completed prod-
uct shall be tested for virus titer using
the titration method used in para-
graph (¢)(2) of this section. To be eligi-
ble for release, each serial and each
subserial shall have a virus titer suffi-
ciently greater than the titer of vac-
cine used in the immunogenicity test
prescribed in paragraph (c) of this sec-
tion to assure that when tested at any
time within the expiration period,
each serial and subserial shall have a
virus titer of 10%7 greater than that
used in such immunogenicity test but
not less than 1023 ID,, per dose.

2. §113.140 would be amended by re-
vising paragraph (d)(2) to read:

§113.140 Canine Hepatitis Vaccine.

- L - . -

(d) L A

(2) Virus titer requirements. Final
container samples of completed prod-
uct shall be tested for virus titer using
the titration method used in para-
graph (eX(2) of this section. To be eligi-
ble for release, each serial and each
subserial shall have a virus titer suffi-
ciently greater than the titer of vac-
cine virus used in the immunogenicity
test prescribed in paragraph (¢) of this
section to assure that when tested at
any time within the expiration period,
each serial and subserial shall have a
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virus titer of 10°7 greater than that
used in such immunogenicity test but
not less than 102* TCID. per dose.

3. §113.141 would be amended by re-
vising paragraph (d)(2) to read:

§113.141 Canine Distemper Vaccine,
Ferret Avirulent.
- - - . £l

(d) .0

(2) Virus titer requirements. Final
container samples of completed prod-
uct shall be tested for virus titer using
the titration method used in para-
graph (c)(2) of this section. To be eligi-
ble for release, each serial and each
subserial shall have a virus titer suffi-
ciently greater than the titer of vac-
cine virus used in the immunogenicity
test prescribed in paragraph (c) of this
section to assure that when tested at
any time within the expiration period,
each serial and subserial shall have a
virus titer of 10°%7 greater than that
used in such immunogenicity test but
not less than 102° ID,, per dose.

4. §113.165 would be amended by re-
vising paragraph (d)(3) to read:

§113.165 Marek’s Disease Vaccine.
- * - - .

(d)‘ L

(3) Potency test. The samples shall
be titrated in a cell culture system or
by any other titration method accept-
able to Veterinary Services. Vaccine
samples of desiccated vaccine shall be
incubated at 37°C for 3 days before
preparation for use in the titration
test required to be performed prior to
the release of a product. A satisfactory
serial or subserial shall contain at
least 1,500 plaque forming units per
dose at release and maintain at least
1,000 plaque forming units when
tested without incubation at any time
before the expiration date.

All written submissions made pursu-
ant to this notice will be made avail-
able for public inspection at the ad-
dress listed in this document during
regular hours of business (8 a.m. to
4:30 p.m., Monday to Friday, except
holidays) in a manner convenient to
the public business (7 CFR 12.7(b)).

Done at Washington, D.C., this 28th
day of March 1978.

Nore.—The Animal and Plant Health In-
spection Service has determined that this
document does not contain a major proposal
requiring preparation of an Inflation
Impact Statement under Executive Order
11821 and OMB Circular A-107.

PIERRE A. CHALOUX,
Deputy Administralor,
Velerinary Services.

[FR Doc. 78-8534 Filed 4-3-78; 8:45 am]
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[3410-37]
Food Safety and Quality Service
[9 CFR Part 381]
WATER IN POULTRY CHILLERS

Adjustment in Required Levels

AGENCY: Food Safety and Quality
Service USDA.

ACTION: Proposed rule.

SUMMARY: This proposal would
amend the Federal poultry products
inspection regulations to authorize op-
erators of poultry establishments to
reduce the required amount of fresh
water input to continuous poultry
chillers by 50 percent provided the in-
coming water contains 20 parts per
million (ppm) available chlorine. This
proposal is necessary in order to allow
the reduction of water consumption by
poultry establishments.

DATE: Comments must be received on
or before July 3, 1978.

ADDRESSES: Written comments to:
Hearing Clerk, U.S. Department of Ag-
riculture, Room 1077, South Agricul-
ture Building, Washington, D.C. 20250.
Oral comments on poultry products in-
spection regulations to: Dr. Lyons,
Area Code 202-447-3219.

FOR ADDITIONAL INFORMATION
ON COMMENTS, SEE SUPPLEMEN-
TARY INFORMATION.

FOR FURTHER INFORMATION
CONTACT:

Dr. J. P. Lyons, Inspection Stan-
dards and Regulations Staff, Meat
and Poultry Inspection Program,
Food Safety and Quality Service,
U.S. Department of Agriculture,
Washington, D.C. 20250. Area Code
202-447-3219.

SUPPLEMENTARY INFORMATION:
COMMENTS

Interested persons are invited to
submit comments concerning this pro-
posal. Written comments must be sent
in duplicate to the Hearing Clerk.
Comments should bear a reference to
the date and page number of this issue
of the FEDERAL REGISTER. Any person
desiring opportunity for oral presenta-
tion of views must make such request
to Dr. J. P. Lyons so that arrange-
ments may be made for such views to
be presented. A transcript shall be
made of all views orally presented. All
comments submitted pursuant to this
notice will be made available for
public inspection in the Office of the
Hearing Clerk during regular hours of
business.

CHILLING OF POULTRY

Freshly slaughtered poultry must be
cooled quickly in order to prevent
spoilage. This is usually accomplished
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by immersion in tanks of water chilled
by ice or by mechanical means. These
tanks hold several thousands of gal-
lons of water and are called continu-
ous chillers. As elsewhere in nature,
all poultry carcasses have a resident
flora of bacteria. It has been shown
that passage of the carcasses through
a continuous chiller reduces the
number of bacteria. However, this re-
duction is partially offset because si-
multaneous to chilling a slow but con-
tinuing bacterial growth occurs. The
amount of growth depends on the cir-
cumstances of chiller capacity, time,
temperature, cleanliness of ingoing
carcasses, chlorination, water ex-
change, and other similar factors.
Section 381.66(c)(2)ii) of the poul-
try products inspection regulations
sets minimum levels of water ex-
change in continuous poultry chillers.
These levels are on a per carcass basis.
The regulations require at least one
gallon for each turkey and at least
one-half gallon for each frying chick-
en. At the time these levels of water
exchange were established, water sup-
plies seemed limitless, and the disposal
of this amount of water from the pro-
cessing plant posed no problem in
either the immediate or foreseeable

_ future,

Further, at the time a minimum
quantity limit was first imposed on
chiller water, the limit was placed
upon frying chickens and ‘“‘proportion-
ately more” was required for other
species. Later, a limit was added spe-
cifically to cover turkeys. The Admin-
istrator now believes that, as far as the
quantity of chiller water is concerned,
geese should be treated the same as
turkeys because of the similarity in
the amount of surface area to be
chilled, and ducks and guineas should
be treated the same as chickens for
the same reason. Therefore, a pre-
scribed amount can be proposed for
each species of poultry thus eliminat-
ing a potential source of varying inter-
pretation. The prescribed amount
would be, in any case, a minimum and
if in a specific case more water is re-
quired to maintain the chiller in a
sanitary condition, the inspector in
charge may require the plant to use
more water.

WATER AND POULTRY PRODUCTION

Water has now become a critical re-
source and the disposal of large
amounts of water an economic and an
environmental concern. The Depart-
ment recognizes the cost significance
of these concerns and is committed to
a cooperative effort to reduce industry
water usage. Although poultry proces-
sors have generally taken steps to
reduce their water consumption in
recent years, they are still among the
most water intensive processors in the
food industry. Water reduction efforts
recently undertaken by the Depart-
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ment include a comprehensive review
of all regulatory requirements and
policies related to the use of water in
poultry processing. Recently, the Ad-
ministrator was asked whether the
amount of intake water presently re-
quired by regulation for chilling poul-
try was necessary or whether lesser
amounts would accomplish the same
end. The poultry industry in Virginia
also raised the same question with re-
search and extension personnel at the
Virginia Polytechnic Institute and
State University (VPI).

A study of the attributes of poultry
chillers (turbidity, suspended solids,
microbiological profile, and pH) which
may affect the condition of the prod-
uct or chill media, was conducted by
VPI. The study reported that, for the
circumstances studied, 50 percent re-
duction in water exchange rate for the
several kinds of poultry had no signifi-
cant effect on the quality of the prod-
uct or the chill media.

USDA STUDIES

The Department undertook field
studies of its own to see if currently
required water intake levels could be
adjusted. These were run in locations
different from the VPI studies. The
field studies emphasized the relation-
ship of water intake to the microbiolo-
gical quality of the poultry and that of
the chill media. At the same time,
review of the available literature and a
consideration of the findings of a De-
partment advisory committee on sal-
monellae was undertaken. This is of
interest because salmonellae bacteria
have been frequently associated with
food infection episodes traced to poul-

try.

The results of those Department
field tests showed that the total
number of bacteria remaining on rep-
resentative carcasses removed from
chill tanks tended to increase when
the intake water was reduced.? The
average increase in bacterial level cor-
responding to a 50 percent water re-
duction was estimated at 1.8 times on
carcasses and 1.5 in the water for
broiler chickens. The median increase
in the bacterial level was estimated at
1.8 times on carcass and 1.7 in the
water. The latter estimate is generally
considered to give a better expression
of the change. The data available de-
scribing bacterial levels on turkeys
compares the loads at 170 percent of
the minimal per bird water require-
ment with that at 50 percent. The cor-

3 A copy of these tests will be on file in the
Office of the Hearing Clerk, U.S. Depart-
ment of Agriculture, Washington, D.C, Ad-
ditionally, copies will be provided free upon
request to Dr. J. P. Lyons, Inspection Stan-
dards and Regulations Staff, Technical Ser-
vices, Meat and Pouliry Inspection Pro-
gram, Food Safety and Quality Service, U.S.
Department of Agriculture, Washington,
D.C. 20250.
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responding average increases were 3.2
times on the carcasses and 3.2 times in
the chill water, with median values at
3.9 times and 2.1 times respectively.
Interpolating these data to estimate
the increases in bacterial levels that
might be expected when water is re-
duced from the minimal (100 percent)
per bird requirement to 50 percent of
that level indicates that the average
increase for carcasses would be 1.3
times and for chill water would be 1.3
times with median values at 1.6 and .9
times respectively. These increases are
comparable to those obtained for the
broiler chickens. Although a microbio-
logical standard for such poulfry car-
casses has not been established, the
significance of these increases in the
bacteria level from a public health
standpoint does not appear to be
great. There is, however, a depart-
mental policy that calls for an ail out
effort to reduce the number of organ-
isms on food wherever they are pre-
sent with specific reference to those of
the Salmonella variety.

EFrFECT OF CHLORINATION

The bactericidal properties of chlo-
rine on bacterial cells in general and
on salmonellae in particular are well
documented. A 20 ppm value of avail-
able chlorine was established as
proper for poultry operations from
recommendations contained in docu-
ments received from the public con-
cerning a related rulemaking action
“Poultry Slaughter Practices,” 42 FR
41873.* Some of these references are:
Barnes, E. M. and Mead 1971. Clostri-
dia and Salmonellae In Poultry Pro-
cessing. Poultry Disease and World
Economy. 47-63 Drewniak, E. A. et al.
1954, Studies on Sanitizing Methods
for Use In Poultry Processing. USDA
Circular No. 930. Reprinted without
change in text 1964. Nilsson, T. and
Regner, B. 1963. The Effect of Chlo-
rine in the Chilling Water on Salmo-
nellae in Dressed Chicken. Acta. Vet.
Scand. 4: 307-312. Waybeck, C. J. et al.
1968. Salmonella and Total Count Re-
duction in Poultry Treated with
Sodium Hypochlorite Solutions. Pov.
Sci. 47. 1090-1094

Since the Department studies
showed an increase in bacterial num-
bers, when the fresh water intake of
continuous poultry chillers is reduced
to 50 percent of the current require-
ments, an unconditional change would
not be consistent with departmental

3A copy of these documents will be on file
in the Office of the Hearing Clerk, U.8S. De-
partment of Agriculture, Washington, D.C.
Additionally, coples will be provided free
upon request to Dr. J. P. Lyons, Inspection
Standards and Regulations Staff, Technical
Services, Meat and Poultry Inspection Pro-
gram, Food Safety and Quality Service, U.S.
Department of Agriculture, Washington,
D.C. 20250.

policy. However, in view of the anti-
bacterial action of chlorine, the De-
partment proposes a 50 percent water
reduction in conjunction with intake
water that contains 20 parts per mil-
lion (ppm) available chlorine in the
continuous poultry chillers. This
would appear to be in the public inter-
est in resource and environmental
management. The Department be-
lieves that this could be achieved with
no detrimental effect on the whole-
someness of poultry available to con-
sumers.

Therefore, the Food Safety and
Quality Service is proposing to amend
the first sentence of §381.66(c)(2)(ii)
of the poultry products inspection reg-
ulations to read as follows:

- - . . .
§381.66 Temperatures and chilling and
freezing procedures.

- - L Ll B

(c) L J

(2) * e e

(ii) With respect to continuous chill-
ing systems, the fresh water intake in
the first section of the system, after
all sections of the system are filled
with water, shall be not less than one-
half gallon per chicken, duck, or
guinea, and not less than one gallon
per goose or turkey: Provided, That if
the fresh water intake, including that
used to fill chillers but excluding ice,
consists entirely of fresh water that
contains 20 ppm available chlorine,
the fresh water intake shall be not less
than one-fourth gallon per chicken,
duck or guinea, and not less than one-
half gallon per goose or turkey.

- » - - -

Nore.—The Food Safety and Quality Ser-
vice has determined that this document
does not contain a major proposal requiring
preparation of an Inflation Impact State-
ment under Executive Order 11821 and
OMB Circular A-107.

Done at Washington, D.C., on March

29, 1978.
ROBERT ANGELOTTI,
Administrator, Food Safety and
Quality Service.
[FR Doc. 78-8710 Filed 4-3-78; 8:45 am)

[6320-01]
CIVIL AERONAUTICS BOARD

[PDR-50; Docket No. 29880; Dated: March
16, 19781

[14 CFR Part 304]

COMPENSATION OF PARTICIPANTS IN BOARD
PROCEEDINGS

Proposed Rulemaking
AGENCY: Civil Aeronautics Board.

ACTION: Notice of Proposed Rule-
making.
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SUMMARY: This notice proposes to
establish a program to promote public
participation in CAB proceedings. Re-
imbursement for the costs of partici-
pation would be provided to eligible
participants. Compensation would be
paid to applicants whose participation
in a proceeding can be expected to
contribute substantially to a full and
fair determination of the issues pre-
sented. To qualify, an applicant would
also need to be financially unable to
participate without compensation.
This proposal responds to a petition
for rulemaking filed by the Aviation
Consumer Action Project and the In-
stitute for Public Interest Representa-
tion.

DATES: Comments by May 19, 1978.
Reply comments by June 5, 1978.
Comments and other relevant infor-
mation received after these dates will
be considered by the Board only to the
extent practicable. Requests to be put
on Service List by April 19, 1978.
Docket Section prepares the Service
List and sends it to each person listed,
who then serves his comments on
others on the list.

ADDRESSES: Twenty copies of com-
ments should be sent to Docket 29880,
Civil Aeronautics Board, 1825 Con-
necticut Avenue NW., Washington,
D.C. 20428. Individuals may submit
their views as consumers without
filing multiple copies. Comments may
be examined in Room 711, Civil Aero-
nautics Board, 1825 Connecticut
Avenue NW., Washington, D.C., as
soon as they are received.

FOR FURTHER INFORMATION
CONTACT:

Mark Schwimmer, Civil Aeronautics
Board, Office of the General Coun-
sel, 1825 Connecticut Avenue NW.,
Washington, D.C. 20428, 202-673-
5442.

SUPPLEMENTARY INFORMATION:
The Aviation Consumer Action Pro-
ject (ACAP) and the Institute for
Public Interest Representation peti-
tioned the Board in October 1976, to
establish a program to promote public
particiption in Board proceedings. The
program would provide compensation
for attorneys’ fees, expert witness fees,
and other costs of participation in-
curred by qualifying participants. To
qualify, a participant would need to
represent “an interest which will sub-
stantially contribute to a full and fair
determination of the issues involved in
the proceeding” and meet a criterion
of financial need.

Responding to the petition, we
issued-PDR-45, an advance notice of
proposed rulemaking, in February 8,
1977 (appearing at 42 FR 8663, Febru-
ary 11, 1977). We agreed in principle
with the petition’s aims, and requested
comment on various questions of
detail that it raised. We also discussed

PROPOSED RULES

our legal authority to spend appropri-
ated money on a compensation pro-
gram, referring to a series of support-
ing decisions by the Comptroller Gen-
eral and the decision of a three-judge
panel in Greene County Planning
Board v. Federal Power Commission,
559 F.2d 1227 (C.A. 2, 1976) (Greene
County I). We have now decided that a
compensation program would be in the
public interest, and by this notice we
solicit comment on the particular ap-
proach that is discussed below.

THE CoMMENTS ON PDR-45

PDR-45 evoked support for a com-
pensation program from several public
interest groups, one air carrier, one
other Federal agency, the Board’s
Office of the Consumer Advocate
(OCA), and several individuals.® These
commenters generally agreed on the
following propositions: (1) The quality
of Board decision making is enhanced
by the participation of representatives
of consumer interests and other broad
public interests. (2) Skilled, effective
representation in administrative pro-
ceedings can be very expensive, so that
the right to participate—whether by
formal intervention as a party, by in-
formal intervention, as a commenter
on a proposed rule, or otherwise—is
distinct as a practical matter from the
ability to participate. (3) Regulated
persons have strong and direct finan-
cial incentives and resources to spend
the money necessary to participate in
proceedings that have an immediate
impact on their businesses. Public in-
terest groups on the other hand, have
limited budgets that preclude their ef-
fective participation in all but a few
proceedings. Therefore, representation
before the Board is currently unbal-
anced.

The concept of a compensation pro-
gram was opposed by several air carri-
ers, trade associations, and individuals
and one public interest group.? Their
arguments were of three general
types: (1) That there is no need for
such a program; (2) that ascertaining

1Supporting comments were filed by OCA,
the Department of Health, Education, and
Welfare’s Office of Consumer Affairs,
ACAP and the Institute for Public Interest
Representation, Environmental Defense
Fund, Center for Law and Social Policy,
Council for Public Interest Law, the firm of
Swankin & Turner, and World Airways, in
addition to comments from individuals.
World’s comment particularly urged reim-
bursement for public participation in the
Transcontinental Low Fare Route Proceed-
ing (Docket 30356).

*Opposing comments were filed by Na-
tional Legal Center for the Public Interest,
Air Transport Association, TWA, Air Illi-
nois, Privincetown-Boston Airline, Hawaii
Air Cargo Shippers Association, Middlewest
Motor Freight Bureau, Diamond Travel,
and several individuals.
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who really “represents the public in-
terest” is impracticable and that it
would be inappropriate to spend
public money to support special inter-
ests or individuals who purport to rep-
resent the public good; and (3) that
the Board may not, or in any avent
should not, establish such a program
without Congressional guidance.

Some commenters suggested that a
compensation program to promote
public participation is unnecassary,
pointing to the liberal intervention

provisions of Rules 14 and 15 of our
Rules of Practice (14 CFR §§302.14
and 302.15). Others argued that there
is no need for such a program because
the public interest is already repre-
sented by various Board components,
most notably OCA. It was suggested
also that, to the extent that OCA is
not now adequately representing the
public interest, a better solution is to
expand the budget of or otherwise im-
prove OCA, rather than to give money
to private parties.

We disagree with thse arguments.
Rules 14 and 15 alone do not, as a
practical matter, guarantee effective
public participation. Fees for attor-
neys, expert witnesses, consultants,
and clerical services, among others,
can make participation in a Board pro-
ceeding expensive. The costs are mag-
nified when there are many parties
and the proceeding is long. These costs
tend to-limit participation to parties
that have an immediate financial in-
terest in the outcome.

The Senate Committee on Govern-
ment Affairs examined this effect in a
July 1977 study.® It found that in cal-
endar year 1976, 11 trunk carriers
alone paid nearly $3 million to outside
counsel to represent them before the
Board. One carrier alone spent
$650,000. However, the only “public in-
terest” group that participates sub-
stantially in Board proceedings—
ACAP—had a total budget of $40,000
in 1976. Of that, only $20,000 was
spent on Board matters. Even when
augmented by the value of pro bono
legal assistance that ACAP received
from affiliated groups, this represents
less than 1 percent of the amount
spent by the trunk carriers. The con-
trast is sharpened if one considers that
the trunks also paid for in-house coun-
sel and the non-legal costs of partici-
pation.

The National Legal Center for the
Public Interest (NLCPI) pointed out
that all members of the public are free
to use their time and money as they
see fit to participate in agency mat-
ters. Therefore, it argued, if an indi-
vidual is unable to interest others in

3“Study on Federal Regulation: Public
Participation in Regulatory Agency Pro-
ceedings”, Senate Committee on Govern-
mental Affairs, 95th Congress, 1st Session.
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combining their resources with him,
his views may be aberrational and not
shared by other members of the
public. We recognize that the amount
of money one is willing to spend on
participation can reflect the strength
of this interest in a matter. Air carri-
ers, for example, must decide almost
daily whether and to what extent they
wish to pursue their interests before
the Board. Each decision is made on
the basis of the expected costs and
benefits, and the participation ex-
pense is a cost of doing business. This
is not the case, however, with interests
that are of great magnitude in the ag-
gregate but are held so diffusely that
any one person’s stake is small. While
the fact that an individual or small
group has attracted many small con-
tributions suggests that it represents a
significant interest, its converse is not
true. Many significant interests have
been underrepresented. * The cost and
uncertainties of fundraising present a
practical barrier. This problem is ag-
gravated when the interest is not of a
continuing nature, but arises instead
in response to a particular Board activ-
ity. For example, a request for route
authority to a particular airport, espe-
cially a satellite airport, may be op-
posed by most airlines yet supported
by area residents concerned about jobs
and area development who have no
pre-existing group to represent them.
As we see it, discussion of the merits
of a compensation program has been
clouded by the varying uses of the
words “public interest.” Strictly speak-
ing, the “public interest” is the only
consideration in every Board proceed-
ing. Section 102 of the Federal Avi-

‘For further discussion of this subject see,
for example, “Study on Federal Regula-
tion”, supra; “Federal Agency Assistance of
Impecunious Intervenors,” 88 Harv. L. Rey,
1815 (1975); Gellhorn, “Public Participation
in Administrative Proceedings,” 81 Yale L.
J. 359 (1971); Lazarus and Onek, ““The Regu-
lators and the People,” 57 Va. L. Rev. 1069
(1972). Several Commenters argued that it
will be very difficult to ascertain which ap-
plicants for compensation really represent
the public interest. NLCPI criticized the
opinion that “the regulated industry pre-
sents one view the public interest offers an-
other single view and the two views are dig-
metrically opposed.” It points out, for exam-
ple, that an industry opposing a proposed
regulation intended to protect consumers
will not argue that consumers do not de-
serve protection, but instead will argue that
the protection is not worth the cost. It also
points out that there can often be large sub-
classes of consumers with divergent views of
the public interest. We quite agree, and over
the years have observed the same phenom-
enon. We do not believe, however, that un-
certainty about who “represents the public
interest” compels the conclusion that a com-
pensation program would be impracticable
or inappropriate. Indeed, this very uncer-
tainty highlights the need for a program to
ensure the effective and undiluted represen-
tation of a variety of views.

PROPOSED RULES

ation Act sets out some of the factors
to be considered in determining where
the public interest lies. In urging the
Board to adopt its particular position,
every participant will argue that the
public interest requires that result.
Even when a regulated corporation
argues for what may appear to be its
private rights, it is really arguing that
the public interest requires recogni-
tion of those rights. Distinct from this
meaning of the words, the label
“public interest” has been used to de-
scribe certain groups. These groups
claim to represent the interest of the
public-at-large or of broad segments of
the public, unlike “private” businesses
that pursue, in the first instance, their
immediate commercial interest. But a
decision that authorizes compensation
to enable one of these groups to par-
ticipate in a proceeding would in no
way constitute a determination that
its position properly characterizes the
overall public interest. In fact, if the
decision did imply such a determin-
tion, there would be no need for any
further proceeding.

Thus, the argument that the Board
staff represents “the public interest”
is somewhat beside the point. The
staff does and always will represent
the public interest. But, the term
“public interest’ either means the cor-
rect final decision in any matter,
which the five-Member Board itself
must reach at the end of the proceed-
ing, or it means all the various “inter-
ests” that may be advocated by the
public. The staff can and does do
much to present what it considers, on
the basis of its expertise and common
sense, the most reasonable position for
the Board to adopt. But in the second
sense, it is unrealistic to expect any
staff group always to be able to detect
and present all these interests to the
Board. Furthermore, in & complex case
more than mere presentation is
needed. All positions are obviously not
of equal merit. It is the foundational
tenet of our legal system, of which ad-
ministrative agencies are a part, that
decisions are best reached when the
decisionmaker is directly exposed to
the full force of argument of those on
various sides of the question. It is this
advocacy of different positions that
may be overlooked, misunderstood, or
underweighted, whether formal testi-
mony in an adjudicative matter or a
comment in a rulemaking proceeding,
that is the goal of this program. There
is a great value, for both the sound-
ness and the acceptance of our deci-
sions, in promoting voluntary, pluralis-
tic participation by persons represent-
ing the variety of interest that may be
affected by our actions. Paying for
active participation by these interests,
on whose behalf we are supposed to
operate, would thus complement the
staff’s function, and in no sense be a
substitute for it. This is further re-

flected in the expectation that funds
for the compensation program would
make up only 1 percent of our annual
budget.

Under the rule that we propose
today, a decision to compensate an
otherwise qualifying applicant would
mean only that the interest is signifi-
cant enough that its representation
appears likely to substantially assist us
in fully and fairly resolving the issues
presented in the proceeding. We in
fact contemplate the eligibility of sev-
eral applicants representing different
points of views in a single proceeding. *
We also would not rule out compensa-
tion for regulated or commercial inter-
ests. It is true that the representatives
of such interests will rarely be unable
to participate without financial assis-
tance. When they truly are unable,
however, there appears to be no good
reason automatically to preclude their
eligibility if it is found that the value
of their presentations, in assisting the
Board to reach soundly based deci-
sions in the public interest, will justify
the expenditure of public funds.

Closely related to the argument that
we should not compensate anyone be-
cause of the difficulty in ascertaining
who represents the public interest is
the suggestion of some commenters
that public money should not be used
to subsidize special interest groups.
These commenters misunderstand the
thrust of a compensation program. It
would create no entitlements to
money. Authorizations of compensa-
tion would not be based on any right
of an applicant to be heard in a pro-
ceeding. They would instead be based
on the usefulness of his expected pre-
sentation to the Board in carrying out
its statutory mandate to promote the
public interest in aviation regulation.
Payments under the program would
thus be in the nature of compensation
for services rendered.

TWA and NLCPI argued that we |

cannot legally spend money on a com-
pensation program without explicit
statutory authority. Others suggest
that even if we do have the authority,
we should not exercise it, but should
wait instead for specific guidance from
Congress.

We have tentatively concluded that
we already have implied statutory au-
thority to conduct a compensation
program of the type proposed today.
The authority is implicit in Section
203 of the Federal Aviation Act, em-
powering the Board to make such ex-
penditures “as may be necessary for
the exercise and performance of the

’In this connection, we note that the Fed-
eral Trade Commission compensated 44 par-
ticipants in the first 13 proceedings under
its program, and the Department of Trans-
portation compensated 21 in its first 5 pro-
ceedings. These programs are discussed fur-
ther below.
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powers and duties vested in and im-
posed upon the Board by law, and as
from time to time may be appropriat-
ed for by Congress * * *” (49 U.S.C.
1323). Our current appropriation act
provides “For necessary expenses of
the Civil Aeronautics Board” (Pub. L.
95-85, August 2, 1977). In PDR-45, we
discussed a series of opinions® in
which the Comptroller General has in-
terpreted similar governing statutes of
other agencies as authorizing reim-
bursement when (1) the participation
“‘can reasonably be expected to con-
tribute substantially to a full and fair
determination” of the issues in a pro-
ceeding, and (2) the participant is “in-
digent or otherwise unable to finance
its participation.” We agree with those
interpretations and, applying them to
our governing statutes, tentatively
adopt them as our own.

We have fully considered the June
30, 19717, decision of the U.S. Court of
Appeals for the Second Circuit in the
_ Greene County case. In that decision,
Greene County I was reversed en banc,
the full Court agreeing with the Fed-
eral Power Commission (FPC) that
the Federal Power Act did not autho-
rize the FPC to compensate partici-
pants without a more explicit statu-
tory authorization. Greene Counly
Planning Board v. FPC, 559 F. 2d 1237
(C.A. 2, 1977) (Greene County ID.
There have been further develop-
ments in this case, however. On Sep-
tember 27, 1977, the Greene County
Planning Board petitioned the Su-
preme court for certiorari (No. 77-
481). On October 1, the Federal
Energy Regulatory Commission
(FERC) succeeded the FPC as a party
in the litigation.” The FERC reversed
its earlier position, concluded that its
governing statute did authorize com-
pensation, and thus concluded that
the holding in Greene County II was
mistaken. On January 12, 1978, the
Solicitor General, Department of Jus-
tice, filed a brief on behalf of the
FERC, urging the Supreme Court to
remand the case to the Court of Ap-
peals for reconsideration in light of
that conclusion. In denying the peti-

$Decision of the Comptroller General re
Costs of Intervention Nuclear Regulatory
Commission (B-92288, February 19, 1976);
Letter to Congressman Moss from Comp-
troller General (B-180224, May 10, 1976);
Decision of the Comptroller General re
Costs of Intervention—Food and Drug Ad-
ministration (B-139703, December 3, 1976).

0On September 30, pursuant to the De-
partment of Energy Organization Act (DOE
Act), Pub. L. 95-91, 91 Stat. 565, and Execu-
tive Order No. 12009, 42 FR 46267, the FPC
ceased to exist. Most of its functions and
regulatory responsibilities were transferred
to the FERC, which, as an independent
commission within the Department of
Energy, was activated on October 1. The
“savings provisions” of the DOE Act provide
for the substitution of the FERC for the
FPC in pending litigation such as this case.
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tion for certiorari on February 21, the
Supreme Court took no position on
the merits of the case. In this context
and in view of the fact that Greene
County II did not construe the Federal
Aviation Act, we believe that the deci-
sion is not a legal prohibition of a Civil
Aeronautics Board compensation pro-
gram. A recent letter from the Depart-
ment of Justice (John M. Harmon, As-
sistant Attorney General, March 1,
1978) to our General Counsel confirms
this view.

Although bills to provide explict
statutory authority have been filed in
both Houses of Congress (S. 270 and
H.R. 8798), we believe we should not
await specific legislative action. By
waiting, we would be depriving our-
selves of valuable contributions that
could not be made without compensa-
tion. Moreover, the most recent com-
mittee print of S. 270°* and the experi-
ence of other Federal agencies have al-
ready provided much guidance. Since
August 1975, the Federal Trade Com-
mission (FTC) has been compensating
participants in proceedings for the de-
velopment of Trade Regulation Rules
under the Magnuson-Moss Warranty—
FTC Improvement Act (15 U.S.C.
57A).° Since January 1977, the Depart-
ment of Transportation’s National
Highway Traffic Safety Administra-
tion (DOT/NHTSA) has been compen-
sating participants in its major auto
safety and fuel economy rulemaking
proceedings.' In addition to these full-
scale programs, other agencies have
made ad hoc awards,! and at least
three have outstanding proposals to
establish compensation programs.'?

THE DETAILS OF THIS PROPOSAL

We propose to consider applications
for compensation in any type of pro-
ceeding. Although the other agencies’
actual experience in this area is almost
exclusively in rulemaking, there is
nothing inherently inadvisable about
compensation in other types of pro-
ceedings. Indeed, it is likely that a
smaller fraction of the important
issues are resolved through rulemak-

*Bill as Reported on May 4, 1977 from the
Subcommittee on Administrative Practice
and Procedure, Senate Committee on the
Judiciary.

*The FTC guidelines appear at 42 FR
30480 (June 14, 1977).

“The DOT/NHTSA guidelines appear at
42 FR 2864 (January 13, 1977).

1See, for example, Consumer Product
Safety Commission, 42 FR 34892, July T,
1977 (Consumers Union); Federal Energy
Administration Decision and Order FSG-
0042, May 6, 1977 (Consumer Federation of
America).

2 National Oceanic and Atmospheric Ad-
ministration, Department of Commerce, 42
FR 40711, August 11, 1977; Consumer Prod-
uct Safety Commission, 42 FR 15711, March
23, 1977; Food and Drug Administration, 41
FR 35855, August 25, 1976.
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ing at the Civil Aeronautics Board
than in those agencies. Therefore, we
would not limit our program to rule-
makings. “Proceeding” would be de-
fined very broadly, to include any
Board process in which there may be
public participation: The rule would
not enlarge intervention rights or
create any new rights to participate. It
would only offer an ability to partici-
pate to persons who already have such
rights.

The timing and procedure of rate-
making, route, enforcement, and other
adjudicatory proceedings are less pre-
dictable than with rulemaking. In
some cases, the usefulness of public
participation may not become evident
until late in a proceeding. In others,
however, it may be apparent near the
beginning, before any notice has been
published or any action has been
taken by the Board. The complaints
againt the IATA carriers’ competitive
response to Skytrain service between
New York and London ' are an exam-
ple. Because of this unpredictability
and the procedural variety of our
cases, the proposed rule is drafted to
allow maximum flexibility in handling
applications for compensation.

We invite comments on the possible
form of administration. To help
ensure objectivity of eligibility and au-
thorization decisions it would appear
best to exclude from the administering
bodies those who may be participating
as a party in the particular proceed-
ing. The administering body could,
however, consider the recommenda-
tions of the relevant involved staff
members, bureaus or offices that do
participate in particular proceedings.
One proposal is that the administering
body be a committee consisting of the
Managing Director, the Director of
the Office of Economic Analysis and
the General Counsel, or their dele-
gates. This approach to administration
is set out in the text of the proposed
rule. We propose in the alternative to
include a Board Member on the com-
mittee, to set up a separate office for
the purpose, or to give the task to the
Office of the Consumer Advocate. Yet
another alternative would be for the
Chief Administrative Law Judge to
designate a single judge or a panel of
judges to administer the program in
adjudicated cases, or rulemakings, or
both. Delegating this function to the
Managing Director’s office would be
another possibility. 4

13 See Order T7-9-55.

“After choosing the particular form of
administration, Part 385 of our Organiza-
tion Regulations would be amended to dele-
gate the necessary authority.

While applications for compensation
could be submitted in any proceeding,
the board might also invite applica-
tions in cases where promoting public

FEDERAL REGISTER, VOL. 43, NO. 65—TUESDAY, APRIL 4, 1978




14048

participation would be especially
useful. '* The invitation would include
a closing date for the submission of
applications. Because of the variety
and unpredictability of timing dis-
cussed above, it would be inadvisable
to establish closing dates by rule for
all proceedings. When there is no invi-
tation, however, applications should
be submitted as early as practicable.
Prospective applicants would be on
notice that early applications would be
favored. A late applicant might find
that the request of another person
representing the same interest has al-
ready been approved. Moreover, the
Committee would have the discretion
to disapprove an application Iif it
found that the applicant was not
likely to be able to participate effec-
tively within the time remaining in
the proceeding.

Invitations would be published in
the FeperaL REGISTER and could also
be publicized in any other media that
appeared appropriate. Board publica-
tions already receive wide distribution
apart from the FEpErRAL REGISTER. We
solicit comment, however, on methods
to further improve the dissemination
of information about our proceedings,
and the availability of compensation,
to consumer groups and other poten-
tial public participants. Expanding our
mailing lists to include those who have
already shown an interest in Board
matters could be helpful. Commenters
should also address possible methods
of more actively promoting the pro-
gram. We are particularly concerned
that it should reach out beyond Wash-
ington to individuals and local organi-
zations throughout the country.

An applicant would be required to
submit information about its interest,
its proposed presentation and ex-
penses, and its financial condition. We
recognize the need to minimize the
burden placed on prospective partici-
pants by the application process. The
requirements set out in §304.5(e) of
the proposed rule reflect a balancing
of this need with that of the commit-
tee for enough information to make its
determinations wisely and within the
limits of the board'’s legal authority to
award compensation. We call particu-
lar attention to the requirement of
§304.5(eX8) that an application con-

‘@« Typical examples might be a rate case
in which fundamental questions about the
price/quality-of-service tradeoff were raised,
and a rulemsaking proceeding on consumer
protections for charter flight passengers.
Our decision-making could benefit from a
wider range of public advocacy in such
cases, especially when the participants
could afford to back up their positions with
thorough technical analyses. We ask the
commenters to specifically address the
matter of the types and relative importance
of proceedings in which compensated inter-
vention would likely be requested and be
helpful to the board’s decisionmaking pro-
cess,
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tain ‘““a description of the evidence, ac-
tivities, or other submissions that the
applicant expects to generate.” Com-
pensated participation can contribute
to the decisionmaking process in es-
sentially two ways: either by offering
novel arguments based on existing evi-
dence, or by developing new evidence
with accompanying arguments. It ap-
pears that improvement of the factual
record in our cases could be especially
useful: We therefore invite comment
on the extent to which applicants who
propose to develop new evidence
should be favored.

Applications would be submitted and
the Committee would approve project-
ed expenditures before the applicant
began the work that would be funded.
The opposite approach—evaluating ap-
plications at the end of a proceeding—
would enable funding to be based on
the quality and cost of the work actu-
ally performed. Most supporters of
compensation argue, however, that
this appreach is unrealistic, and stress
the need for prior authorizations.
Most public participants would other-
wise be precluded from the program,
because they could not afford to
gamble on Ssubsequent approval of
their applications. Therefore, we pro-
pose to base the approval on the con-
tribution and expenses that can rea-
sonably be expected. If expenses
turned out to be less than the autho-
rized amount, then reimbursement
would of course be limited to the costs
actually incurred. If they turned out
to be more, they could still be reim-
bursed if the applicant obtained a sup-
plemental authorization before incur-
ring them. The board would take the
risk that the quality of the contribu-
tion might turn out to be less than
had been reasonably expected. ** We
note that the FTC and DOT/NHTSA
take this approach, and have found
the risk generally to be a good one. *

In evaluating an application, the
Committee would first determine
whether it meets the “substantial con-
tribution” criterion of importance, the
“inability to participate without com-
pensation” ' criterion of financial
need, and a “small economic interest”
requirement. This requirement is de-
gsigned to exclude those applicants
whose economic stake in a proceeding
is sufficient to warrant either the ex-
penditure of personal funds or the
borrowing of funds to enable partici-
pation. Where the applicant’s partici-
pation would be exceptionally impor-
tant, the Committee could waive this
requirement. The applicant would still

%A prior authorization scheme has also
been chosen by the sponsors of S, 270 and
H.R. 8798, and by the other agencies that
have proposed compensation programs.

“Memorandum of meeting with staff
members of other agencies, January 24,
1978 (filed in this docket).

be required, however, to satisfy the fi-
nancial need test.

The eligibility criteria would be in-
terpreted liberally, but not all applica-
tions that satisfied them would neces-
sarily be approved. For example, if
several applicants sought to represent
the same interest, the Committee
could select one of them. If their ap-
proaches differed significantly, it
could partially or completely approve
the applications of two or more. Fac-
tors to be weighed in comparing appli-
cations are set out in §304.7(d). Even
if there were no overlap of applica-
tions, the Committee would have the
discretion to disapprove applications
from eligible persons. For example, it
might conclude that, in light of the
limited money available, a particular
proceeding or interest is not important
enough to merit funded participation.
It might also disapprove an applica-
tion as premature.

The Committee would explain its
disposition of each application in writ-
ing, including the amount and compu-
tation of any compensation autho-
rized. The decision would be mailed to
applicants. Copies of each application
and decision would be filed in the rel-
evant docket and in a new “Compensa-
tion of Participants” file to be main-
tained in the Board’'s Public Reference
Room. The Committee would also file
copies of any informal written commu-
nications with applicants and summar-
ies of oral communications.

Although the application and ap-
proval process should operate quickly
and would be administered in a way

- that gives great importance to proce-

dural expedition, it would not be in-
stantaneous. In particular cases, a
short delay of a proceeding might be
advisable in order to afford approved
applicants time to prepare their pre-
sentations. The merits of delay would
have to be evaluated on a case-by-case
basis, however. The Committee would
therefore be authorized to seek an ex-
tension of a filing period or a post-
ponement of a hearing if it appeared
necessary in light of all the circum-
stances. This procedure should not
cause any serious delays. In fact, it
may in some cases actually reduce the
overall length of a proceeding: A short
delay to facilitate public participation
at an early stage could, by improving
the quality of our decision, lessen the
likelihood that a reviewing court
would remand the case to us for time-
consuming further consideration.
Moreover, the interest of the types of

"In recognition of the fact that most indi-
viduals do not keep elaborate financial re-
cords, an individual with a gross income
below a specified amount would be pre-
sumed unable to participate without com-
pensation. While $30,000 is the figure ap-
pearing in the proposed text set out below,
we also invite comment on other possible
cutoff levels that may be preferable,
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participants likely to seek compensa-
tion will often be in a speedier resolu-
tion of a proceeding. The ‘“Chicago
Midway Low Fare Route Proceeding"
and the “Transcontinental Low Fare
Route Proceeding” are recent exam-
ples. Even when the net result of
funding public participation would be
delay, the delay should be short.

While advance authorizations would
be a basic feature of the program, ad-
vance payments are prohibited by 31
U.S.C. 529. We propose to make actual
payment within 90 days after an ap-
proved applicant submits a completed,
documented claim for its expenses.
Progress payments could be made
when an applicant’s continued partici-
pation would otherwise be severely im-
paired.

The amount of payment would be
limited to the reasonable costs of par-
ticipation. Prevailing market rates
would ordinarily be considered reason-
able. The proposed rule would prevent
windfalls, however, by setting as a ceil-
ing the amount normally paid by the
Board for comparable goods or the sal-
aries paid by the Board for compara-
ble services. In determining the com-
parable salary levels for attorneys,
consultants, and others, competence
and the number of years' experience
would be considered.

To ensure that payments under this
part are used for their intended pur-
poses, the Board and the General Ac-
counting Office would have the right
to audit the pertinent records of a par-
ticipant receiving compensation. The
Board could also establish by order ad-
ditional accounting, recordkeeping,
and other procedures to be followed
by participants.

We would consider the program as
experimental during its first year or
so. With that experience, we should be
in a good position to see how effective-
ly it is serving its intended purpose.

Most of the questions presented in
PDR-45 have been tentatively an-
swered by the decisions embodied in
this proposal. We believe that the
others need not, and in some cases
cannot, be answered before a compen-
sation program is begun. As proposed,
the rule would allow the flexibility
necessary to accommodate the uncer-
tainties of timing. It would also pre-
serve broad discretion to balance com-
peting factors in applying the eligibil-
ity and allocation criteria. Actual ex-
perience with a program can be ex-
pected to highlight any problems or
areas where discretion should be con-
fined or expanded.

The FTC has been spending about
$500,000 annually on its compensation
program and has requested $1,000,000
for next year. Although DOT/NHTSA
spent under $100,000 in the first year
of its program, it has budgeted
$150,000 for the current fiscal year
and has requested $250,000 for next

PROPOSED RULES

year. Because of the amounts of
money involved, we have tentatively
decided to seek a supplemental appro-
priation for our Fiscal 1979 budget to
fund this proposal.

O’MELIA, MEMBER, SEPARATE
STATEMENT

In voting the publication of this
notice of proposed rulemaking, the
Board is proceeding with a proposal
which would afford financial assis-
tance to impecunious intervenors. I
have, of course, no objection to solicit-
ing comments on the proposal since
the desire to obtain relevant views on
proceedings is a laudable goal. Howev-
er, theré are, in my opinion, serious
problems with such a move from both
a legal and policy standpoint. I must
record my reservations on these points
and would welcome public comment
on them.

The question of whether and when
federal funds should be paid to private
parties by federal regulatory agencies
is a matter which, as the majority is
well aware, has received considerable
discussion and debate in law review ar-
ticles, bar association journals, and
most recently, Congress. In 1975, the
Federal Trade Commission was award-
ed specific statutory authorization to
fund intervening parties by way of the
Magnuson-Moss Warranty-FTC Im-
provement Act of 1975 (15 U.S.C. 57A).
Presently there are a number of bills
pending in Congress which would
confer such explicit statutory author-
ity upon other agencies.

The CAB, like most federal agencies,
does not at the present time possess
explicit statutory authority to fund
litigation and participation expenses
of private parties. For several centur-
ies it has been the American Rule that
“absent statute or enforcible contract,
litigants pay their own attorneys’
fees”. Alyeska Pipeline Service Co. v.
Wilderness Society, 421 U.S. 240, 95 S.
Ct. 1612, 44 L. Ed. 2d 141 (1975). Al-
though the gravamen of this proposed
rule is fee reimbursement rather than
fee shifting, a statutory basis must
nevertheless be present. The authority
of an agency to disburse funds must
come from Congress. Turner v. FCC,
514 F. 2d 1354, 1356 (1975). Additional-
ly, sums appropriated for the various
branches of expenditure in the public
service must be applied solely to the
objects for which appropriations were
made and for no others, 31 U.S.C. 628.

The NPRM does not contend that
there is explicit authority for such a
funding program. It concludes instead
that there is implied statutory author-
ity and alludes to a series of rulings by
the Comptroller General.

The issue of whether a federal
agency can, in the absence of a specific
grant of statutory authority, reim-
burse litigants for their expenses was
directly confronted in Greene County
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Planning Board v. FPC, 559 F. 2d 1237
(CA 2, 1977), cert. denied, February 21,
1977 (No. 77-481). In that case the
Second Circuit considered the argu-
ment of implied authority and the ap-
plicability of the rulings of the Comp-
troller General.! After considering the
role and function of the Comptroller
General, the U.S. Court of Appeals for
the Second Circuit, sitting en banc,
held that:

The authority of a Commission to dis-
burse funds must come from Congress,
Turner v. FCC, U.S. App. 113, 514 F. 2d 1354,
1356 (1975); and it is for Congress, not the
Comptroller General, to set the conditions
under which payments, if any, should be
made. No officer or agent of the United
States may disburse public money unless au-
thorized by Congress to do so. Royal Indem-
nity Co. v. United States, 313 U.S. 289, 294,
61 8. Ct. 995, 85 L. Ed. 1361 (1941); Heidt v.
United States, 56 F. 2d 559, 560 (5th Cir.
1932); Fansteel Metallurgical Corp. V.
United States, 172 F. Supp. 268, 270, 145 Ct.
CL 496 (Ct. Cl. 1959). Id at 1239.

The majority here today do not
deny the validity nor the impact of
the Greene County case but they
argue that the Federal Aviation Act
was not construed in that decision. It
is, of course, technically true that our
statute was not involved. The Court
did clearly emphasize, however, that
the Comptroller General does not pos-
sess power to legitimize expenditures
where statutory authority is absent. A
ruling by the Comptroller General is
merely an acquienscence to an agency
disbursement that “operates as a form
of estoppel against subsequent chal-
lenge by the GAO.” Id. at 1239. It is
somewhat ironic that the Notice of
Proposed Rulemaking seeks to elude
the ambit of Greene County but at the
same time appears to embrace the
holdings of the Comptroller General
as authority after they were rejected
by the Second Circuit.

The Notice also observes that “the
experience of other Federal agencies
[has] already provided much guid-
ance”. Although reference is made to
the Federal Trade Commission’s simi-
lar program, it must be remembered
that the Federal Trade Commission’s
situation is unique in this regard. As a
result of the 1975 Improvement Act, *t
possesses explicit statutory authority,
a fact that sets it apart from other
agencies. The Federal Trade Commis-
sion can point to a clear Congressional
mandate.

It is true that several agencies have
either proceeded with such programs

1The Comptroller General has also cau-
tioned: “It would be advisable for the pa-
rameters of such financial assistance, and
the scope and limitations on the use of ap-
propriated funds for the purpose to be fully
set forth by Congress in legislation as was
done in the case of the Federal Trade Com-
mission by the provisions of section 202(a)
of the Magnuson-Moss Warranty Federal
Trade Commission Improvement Act”. 42
FR 2864 (Jan. 13, 1977).

FEDERAL REGISTER, VOL. 43, NO. 65—TUESDAY, APRIL 4, 1978




14050

on the basis of implied authority,? or
at least indicated to Congress that
they believe they possess such author-
ity.* And, of course, the Board before
the final decision in Greene County II,
went on record as supporting such a
program “in principle”. ¢ I believe it is
important to note, however, that most
of these comments to Congress were
submitted shortly after the Second
Cireuit initially ruled in favor of such
funding by the FPC. That favorable
ruling was overturned when the
Second Circuit, sitting en bane, re-
versed the three judge panel’s decision
and adopted the dissenting position of
Judge Van Graffeiland. I cannot inter-
pret Greene County II as anything but
an erosion of this doctrine of implied
authority as analogized to fee reim-
bursement, I guestion whether these
agencies could be as confident in their
representations of implied authority
in the wake of the Supreme Court’s
recent denial of the FERC’s Petition
for a Write Certiorari.

The Department of Justice, Office
of Legal Counsel, in a March 1, 1978
letter to the General Counsel, has con-
cluded that Greene Couniy does not
preclude an agency “from determining
whether its organic statutes and other
relevant statutes permit some kind of
compensation program to be estab-
lished”. I fully agree, but it must be
borne in mind that the Justice Depart-
ment letter is not a determination that
we have authority, but is merely an in-
vitation to scrutinize our organic stat-
ute for such authority.®

7 Although several agencies have opted to
attempt funding of such a program without
explicit statutory authority, a recent Senate
study noted that “Even before this decision
some agencies, most notably the Nuclear
Regulatory Commission, had declined to
proceed under their own authority in this
area. It stated that it prefers to act under
the mantle of congressional authority.
Moreover, the FCC and the ICC have stated
that while they may approve compensation
of participants in principle, they are unable
to provide such assistance in the absence of
a special appropriation for that purpose,
funding that could only be provided
through congressional action.” U.S. Senate
Committee on Governmental Affairs
“Public Participation in Regulatory Agency
Proceedings”, Volume III as reported in the

Congressional Record (March 7, 1978),
Volume 124, No. 31, p. S 3189.
37U.8. Senate Commerce Committee,

“Agency Comments on the Payment of Rea-
sonable Fees for Public Participation in
Agency Proceeding”, 95th Congress, 1st Ses-
sion (1977).

“ Ibid.

The March 1, 1978, letter from the De-
partment of Justice cannot in anyway be
characterized as an analysis of our statute.
It is a terse epistle which incorporates by
reference a response to the Department of
Transportation which is said to be “fully ap-
plicable to your agency”. A review of the
DOT letter reveals that there was no specif-
ic review of their statute either.
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While I fully recognize that the en-
abling statutes of different agencies
are far from uniform and that the
holding of Green County II cannot, be-
cause of these disparities, be deemed
automatically applicable to all federal
agencies, I nonetheless believe that
the Department of Justice too narrow-
ly construes this decision when it
states that “no department or agency
(including your department) is bound
by that holding”. The extent to which
an agency eludes the impact of Greene
County depends, in my judgment, on
the extent to which its statutory pro-
visions are distinguishable from those
of the FPC. In other words, I believe
that an agency with provisions closely
resembling those of the FPC might
well be obliged to respect the holding
in Greene County.

In reviewing our statutory frame-
work, the majority discovers implied
authority in Section 203 (the General
Authority provision) of the Federal
Aviation Act and our current appropri-
ation act. Section 203(a) reads as fol-
lows:

“AUTHORIZATION OF EXPENDITURES AND
TRAVEL

“GENERAL AUTHORITY

“Sec, 203. (72 Stat. 742, as amended by 76
Stat. 921, 49 U.S.C, 1323) (a) The Board is
empowered to make such expenditures at
the seat of government and elsewhere as
may be necessary for the exercise and perfor-
mance of the powers and duties vested in
and imposed upon the Board by law, and as
from time to time may be appropriated for
by Congress, including expenditures for (1)
rent and personal services at the seat of gov-
ernment and elsewhere; (2) travel expenses;
(3) office furniture, equipment and supplies,
lawbooks, newspapers, periodicals, and
books of reference (including the exchange
thereof); (4) printing and binding; (5) mem-
bership in and cooperation with such orga-
nizations as are related to, or are part of the
civil aeronautics in the United States or In
any foreign country; (6) making investiga-
tins and conducting studies in matters per-
taining to aeronautics; and (7) acquisition
(including exchange), operation, and main-
tenance of passenger-carrying automobiles
and aircraft, and such other property as is
necessary in the exercise and performance
of the powers and duties of the Board: Pro-
vided, That no aircraft or motor vehicle
purchased under the provisions of this sec-
tion, shall be used otherwise than for offi-
cial business.” [(Emphasis added.]

The FPC’s statutory analogue, one

. of the provisions relied upon in Greene

County, reads in part as follows:

“The commission may make such expendi-
tures (including expenditures for rent and
personal services at the seat of government
and elsewhere, for law books, periodicals,
and books of reference, and for printing and
binding) as are necessary to execule its func-
tions. Expenditures by the commission shall
be allowed and paid upon the presentation
of itemized vouchers therefor, approved by
the chairman of the commission or by such
other member or officer as may be autho-
rized by the commission for that purpose

-

subject to applicable regulations under the
Federal Property and Administrative Ser-
vices Act of 1949, as amended.” [Emphasis
added.] 16 U.S.C. 793.

Both of these provisions dealing
with expenditures are ambiguous to be
sure. The CAB’s statute makes refer-
ence to expenditures ‘“necessary for
the exercise and performance of the
powers and duties” whereas the FPC's
statute refers to expenditures ‘“neces-
sary to execute its functions.” ®

The question that is still not fully
answered, and which the commenters
should address is whether these differ-
ences are enough to confer implied au-
thority for the Civil Aeronautics
Board. In this connection, in reviewing
our Act and its legislative history I
cannot find any suggestion or implica-
tion that Congress intended this
agency to expend funds to reimburse
so-called “public interest” litigants.
The majority merely make reference
to Section 203 and our current appro-
priations act. No effort has been made
to trace the legislative history and
adduce any support for this novel
proposition. The FPC statute, whose
wording is closely similar to ours, was
found insufficient in this regard.
Moreover, the fact that Congress is
giving great attention to this matter
now is no reason to suppose that they
intended to give us this authority
twenty years ago.

There have been discussions and
suggestions in legal circles that Greene
County was wrongly decided and that
the doctrine of implied authority in
this context enjoys a greater vitality
than was accorded it by the Second
Circuit Court of Appeals. It was spe-
cifically argued by the FERC in its Pe-
tition for a Writ of Certiorari that the
Commission’s reversal of its initial po-
sition regarding its implied authority
for such funding might be a critical
decisional factor that, if explored on
remand, might provoke a different
result. Since the Supreme Court de-
clined this invitation to remand
Greene County, we can only speculate
as to the weight carried by the Com-
mission’s initial adverse decision on its
authority. It is clear, however, that
the Second Circuit did scrutinize the
statutory base of the FPC and found it
inadequate. In light of these circum-
stances, today's action by the Board
needs careful assessment from a legal
standpoint before a final rule is issued.

The Board has recently sought a
supplemental appropriation for the
current fiscal year and an explicit ap-
propriation for next year in order to

¢ Reference has also been made to the cur-
rent appropriation bill for the CAB which
provides “for necessary expenses’. The gen-
eral appropriation act relied on in Greene
County authorized “expenses necessary for
the work of the commission”. I can detect
no meaningful distinction on which to base
a finding of implied authority.
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implement this program. If Congres-
sional authority for such spending is
forthcoming, I believe it would largely
remedy any existing deficiency and
would provide a clear legal basis on
which to provide such funding. I do
not believe that an amendment to our
basic statute is absolutely necessary in
order to proceed with such a program.
Approval in the context of an appro-
priation bill would certainly be suffi-
cient. Given Greene County II and our
present legal posture, I believe the
more prudent course would be to wait
until Congress has had an opportunity
to act. Many of the problems associat-
ed with this novel concept could be
best resolved through the legislative
environment of hearings, testimony,
and floor debate. Not only would this
obviate the technical question of legal
authority, but it would also provide a
solid legislative history on which the
Board could rely in its implementa-
tion.

Aside from the rather narrow ques-
tion of whether the Board is cloaked
with authority under its present stat-
ute, T am also skeptical about this pro-
gram as a matter of policy. There are
a number of troublesome dimensions
to such public financing, both in terms
of eligibility and operation, which I
would also like to see addressed in the
comments we receive.

The NPRM assumes that this pro-
gram is necessary to guarantee “effec-
tive public participation”. It is ad-
mitted, as indeed it must be, that
there is a measure of uncertainty as to
who really represents the public inter-
est. Although there are a number of
organizations which purport to be the
only genuine representatives of the
public at large, the fact is that we are
all consumers and public citizens inter-
ested in the public interest as we per-
ceive it.

It is this fundamental hurdle—the
immense difficulty in ascertaining who
really represents the public or con-
sumer interest—that troubles me the
most. If federal dollars are to be ex-
pended to finance legal representation
in proceedings in which the Govern-
ment is not a party, the importance of
identifying eligible recipients of this
largesse is paramount if abuse and ex-
ploitation are to be guarded against.
History is not very consoling in this re-
spect. The likelihood of abuse in-
creases correspondingly with the ab-
sence of definitive standards.

There is also, attributable in large
part to the absence of definitive stan-
dards, a genuine danger of prejudg-
ment in the consideration. We are told
in §304.7(a)(1) that an applicant must
show that it can “reasonably be ex-
pected to contribute substantially to a
full and fair determination” of the
proceeding. I find this standard to be
of such a nebulous character as to
make the decision by the Evaluation
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Committee, however it is eventually
structured, almost wholly discretion-
ary. Under such circumstances, a deci-
sion to commit Board funds cannot
help but indicate an implicit endorse-
ment of the worthiness of the claim
itself and the Board’s desire to justify
the expenditure of public funds on a
litigant’s presentation may, even if
only unconsciously, lead it to give ex-
cessive weight to the positions present-
ed by the funded parties. The majority
insists that a distinction can be main-
tained between a decision on funding
and a decision on the merits. Where
the standard is as discretionary as it is
here, I believe that is a dubious suppo-
sition. A determination that one can
contibute substantially to a full and
fair determination entails a weighing
of the merits of the case itself.

I also find an absence of logic in the
requirements under §304.7(b)(1) that
an applicant show that his economic
interest is small in comparison to the
cost of effective participation. If the
applicant’s claim is found to be neces-
sary to a full and fair determination of
the hearing, it makes little sense to
deny his claim because his potential
economic stake outweighs his cost of
participation. I would presume that if
a “representation of a fair balance of
interests” cannot be accomplished in
his absence it would be imprudent to
keep him out because he may profit
from the outcome.?

The setting up of an evaluation com-
mittee also poses potential “separation
of powers” problems. This danger is
particularly present in the suggestion
to involve a Board Member or a judge
in the process. I question whether a
Member could properly participate in
the ultimate decision on the merits if
he has been involved in the processing
of a funding claim. Similarly, the posi-
tion of a particular bureau, either as a
party or as an advisor, might be com-
promised if it were involved in the
funding decision.

Closely related to this is the problem
of the funding. When a statutory right
to federal funds is created, the govern-
ment is usually obliged to provide
funding to all who meet the criteria
for eligibility. No real effort has been
made here to determine what the cost
of funding all eligible candidates
would be. Instead, we are going to pro-
ceed with a finite number of dollars
and disburse the funds as qualified in-
dividuals apply. What this would seem
to portend is that applicants at the
end of the fiscal year may, despite
qualifying for funds by meeting the
criteria, be denied funding. I believe

"The proposed rule would provide an ex-
ception where the participation is “excep-
tionally important”. This exception only
further reinforces my belief that a decision
on funding is inextricably linked to a consid-
eration of the merits.
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there may be serious legal questions as
to whether such a program can be ad-
ministered on a “first come, first
serve” basis.® The commenters should
address this point,

U.S. Senate Judiciary Committee,
Subcommittee on Administrative Prac-
tice and Procedure, ‘“Public Participa-
tion in Federal Agency Proceedings
Act of 1977, S. 270,” statement of Sen-
ator James B. Allen, 95th Congress,
1st Session.

I find myself considerably distressed
by the limits on what constitutes fi-
nancial need. Particularly troublesome
is the provision that any individual
litigant whose gross income is less
than $30,000 is presumed to be in fi-
nancial need. I have no idea how such
an arbitrary figure as that was
reached, but surely it strains the
imagination to suppose that an indi-
vidual making $29,000 per annum is
entitled a presumption of financial
need. There is some doubt in my mind
whether such a person should be auto-
matically classed as an “impecunious
intervenor”.

Neither am I sure that the setting of
Board salaries as the ceiling is a suffi-
cient pecuniary guidepost. I question
whether it is feasible to analogize gov-
ernment salaries with the costs of liti-
gation. I would prefer to see more spe-
cific enunciations of rates for particu-
lar services.

The policy concerns discussed above
are also sound reasons for deferring to
Congress in this matter. If federal
agencies are to have programs such as
this one, there is much to be said for
having as much uniformity among
agencies as possible. Given the fact
that the Board has elected, however,
to proceed at this juncture, I hope

*Senator James B. Allen raised identical
concerns with respect to the operation of S.
270: I question too, Mr. Chairman, whether
there will be enough of the yearly $10 mil-
lion pie authorized in S. 270 to be divvied up
to the satisfaction of all among the many
competitors for a slice. I would not argue
for an increased authorization, but I am
wondering what will happen when an
agency adopts regulations permitting tax-
payer-funded intervention and then has no
money appropriated to its use for that pur-
pose. You know, Mr. Chairman, in fiscal
year 1976 the Federal Trade Commission
had requests for funding for public inter-
vention far in excess of the $500,000 appro-
priated. I especially wonder what court re-
sponse would ensue, if suit were brought
against such an agency under the provision
of the bill which permits an action in the
appropriate court of the United States for
the purpose of recovering an award which
the agency denied or failed to pay out. Cer-
tainly we are going to create legal fee litiga-
tion wholly unrelated to public participa-
tion in agency proceedings, and at the rate
of $75 per hour or greater we are going to
enrich a class of lawyers, experts, and other
professional public citizens who, in my judg-
ment, will do little but milk the system for
every dollar they can obtain.
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that we elicit a wide range of com-
ments and suggestions, and that these
will be carefully examined before issu-
ing a final rule.

RicHARD J. O'MELIA.
THE PROPOSED RULE

In light of the above, the Civil Aero-
nautics Board proposes to add a new
Part 304 to its Procedural Regulations
(14 CFR Part 304), to read as follows:

PART 304—COMPENSATION OF
PARTICIPANTS IN BOARD PROCEEDINGS

Sec.

304.1
304.2
304.3
304.4
3045
304.8
304.7

Scope.

Purpose.
Application.
Definitions.
Applications for compensation.
Processing of applications.
Eligibility and allocatlon criteria.
304.8 Compensable costs and services.
304.9 Payments to participants.
304.10 Audits.

AvuTHORITY.—Secs. 203 and 204 of the Fed-
eral Aviation Act of 1958, as amended, 72
Stat. 742 and 743 (49 U.S.C. 1323, 1324)

§304.1 Scope.

This part establishes criteria and
procedures for compensation to eligi-
ble participants in Civil Aeronautics
Board proceedings. It does not, howev-
er, create any new right to intervene
or otherwise participate in any pro-
ceeding.

§304.2 Purpose.

The purpose of this part is to assist
the Board in making full and fgir reso-
lutions of the issues presented in its
public proceedings by funding the rep-
resentation of eligible interests that
would otherwise be unrepresented.

§304.3 Application,

This part applies to all proceedings
before the Board.

§304.4 Definitions.

(a) “Applicant” means any person
who submits an application in accor-
dance with §304.5 for compensation
under this part.

(b) “Evaluation Committee” or
“Committee” means the committee es-
tablished by § 304.6(a).

(¢) “Person” means any person as
defined in Section 101(29) of the Fed-
eral Aviation Act of 1958 (49 U.S.C.
1301(29)) and includes a group of indi-
viduals with similar interests,

(d) “Proceeding” means any Board
process (including adjudication, licens-
ing, rulemaking, ratemaking, or any
other board process) in which there
may be public participation pursuant
to statute, rule, order, or Board prac-
tice.

§ 304.5 Applications for compensation.

(a) Any person may submit an appli-
cation for compensation for participa-
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tion in any Board proceeding. The ap-
plication should be submitted as earli-
er as practicable.

(b) If the Board anticipates that
compensated participation would be
especially useful to it in a particular
proceeding, it may invite applications
for compensation. The invitation, in-
cluding a closing date for the submis-
sion of applications, will be published
in the FepERAL REGISTER and may also
be publicized in any other media that
appear appropriate. Applications sub-
mitted after the closing date will be
gonsidered only to the extent practica-

le.

(¢) Applications for compensation
will not be considered for work already
performed or for costs already in-
curred.

(d) Applications shall be submitted
to the Office of the Secretary, Civil
Aeronautics Board, Washington, D.C.
20428, marked for the attention of the
“Public Participation Evaluation Com-
mittee”. Three copies are requested
but not required.

(e) Applications shall contain the
following information, in the order
specified:

(1) The applicant’s name and ad-
dress, and in the case of an organiza-
tion, the names, addresses, and titles
of the members of its governing body
and a description of the organization’s
general purposes, structure, and tax
status:

(2) An identification of the proceed-
ing for which funds are requested;

(3) A description of the applicant’s
economic, social, and other interests 1n
the outcome of the proceeding;

(4) A discussion of the reasons why
the applicant is an appropriate repre-
sentative of those interests, including
the expertise and experience of the
applicant;

(5) A specific explanation of how the
applicant's participation would en-
hance the quality of the decision
making process and serve the public
interest;

(6) A statement of the total amount
of funds requested;

(7) With respect to the proceeding
for which funds are requested, an
itemized statement of the services and
expenses to be covered by the request-
ed funds;

(8) A description of the evidence, ac-
tivities, studies, or other submissions
that the applicant expects to generate;

(9) An explanation of why the appli-
cant cannot use funds that it already
has, or expects to receive, for the pur-
pose for which funds are requested, in-
cluding:

(i) a listing of the applicant’s antici-
pated income and expenditures
(rounded to the nearest $100) during
its current fiscal year, and

(ii) A listing of the total assets and
liabilities of the applicant; and

(10) A list of all proceedings of the
Federal government in which the ap-

plicant has participated during the
past year (including the interest repre-
sented and the nature and extent of
the contribution made) and any
amount of financial assistance re-
ceived from the Federal government in
connection with those proceedings.

§304.6 Processing of applications.

(a) Applications will be processed by
an Evaluation Committee composed of
the Managing Director, the Director
of the Office of Economic Analysis,
and the General Counsel, or their re-
spective delegates. Whenever a
member of the Evaluation Committee
is participating in the proceeding, he
or she will not participate in the evalu-
ation of applications for compensation
for participation in that proceeding.
The member will instead delegate the
position on the Committee to a person
who is not and will not become sub-
stantively involved.

(b) If the Board had invited applica-
tions for compensation in a particular
proceeding, the Evaluation Committee
will act on the applications as soon as
practicable after the closing date an-
nounced in the invitation. Otherwise,
the Committee will act on an applica-
tion as soon as practicable after it is
received. In accordance with the crite-
ria set out in §304.7, the Committee
will approve or disapprove the applica-
tion, in whole or in part.

(¢) The Evaluation Committee may
consider the recommendations of
Board staff members whose views
appear relevant to the proceeding.
The Committee’s determination
whether to select any applicant who
satisfies the criteria of § 304.7(a) is dis-
cretionary. In addition to the criteria
of §304.7, the Committee may consid-
er—

(1) The importance of the appli-
cant’s proposed participation in light
of the funding available for compensa-
tion under this part; and

(2) Whether the application is pre-
mature, in light of the stage that the

proceeding has reached.

(d) A written decision of the Evalua-
tion Committee will be mailed to each
applicant for compensation in the pro-
ceeding. The decision will explain the
reasons for the Committee’s disposi-
tion of the application and the
amount and computation of any com-
pensation authorized. Copies of each
application and decision will be filed in
the docket for the proceeding and in a
“Compensation of Participants” file in
the Public Reference Room.

(e) The Committee and applicants
may also communicate informally.
The Committee will file copies of any
written communication in the docket
and in the “Compensation of Partici-
pants” file. It will similarly file a sum-
mary of any oral communication, and
mail a copy to the applicant.

(f) The Committee may, for a good
reason given by an applicant, reconsid-
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er the disapproval of all or part of an
application.

(g) After the beginning of its partici-
pation, an applicant may request a
supplemental authorization to enable
it to complete its work. The committee
may approve the request if the appli-
cant shows that, because of an unfore-
seeable change in circumstances, it or
the Committee seriously underesti-
mated the probable costs of participa-
tion. Such requests will not be ap-
proved for work already performed or
for costs already incurred.

(h) The Evaluation Committee may
ask the Board or the relevant Board
employee, as appropriate, to extend
any filing period for all parties or
postpone any hearing, in order to
afford applicants adequate time to
prepare their presentations. The Com-
mittee, in deciding whether to make
such a request, and the Board or
Board employee, in considering wheth-
er to agree to it, shall balance the
Board’s need to give time to applicants
against the need for a speedy resolu-
tion of the proceeding.

§ 304.7 Eligibility and allocation criteria.

(a) The Evaluation Committee may
approve an application, in whole or in
part, only if it finds that: ;

(1) The applicant represents an in-
terest whose representation can rea-
sonably be expected to contribute sub-
stantially to a full and fair determina-
tion of the proceeding, in light of the
number and complexity of the issues
presented, the importance of public
participation, and the need for repre-
sentation of a fair balance of interests;

(2) Participation by the applicant is
reasonably necessary to represent that
interest adequately;

(3) It is reasonably probable that the
applicant can competently represent
the interests it espouses within the
time available for the proceeding;

(4) The applicant does not have
available, and cannot reasonably
obtain in other ways, enough money
to participitate effectively in the pro-
ceeding without compensation under
this part; and

(5) The applicant’s economic interest
in the outcome of the proceeding is
small in comparison with the cost of
effective participation, except that if
the applicant is a group or organiza-
tion, the Committee need only find
that the economic interest of a sub-
stantial majority of its individual
members is small in comparison with
the cost of effective participation.

(b) In determining whether an appli-
cant would be unable to participate ef-
fectively without compensation, the
Committee will require the applicant
to demonstrate that its current assets
(cash, accounts receivable, and mar-
ketable securities that are not in re-
serves, budgeted for other use, or oth-
erwise restricted for withdrawal) less
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current liabilities, adjusted by any an-
ticipated operating loss or profit over
the relevant year, do not equal or
exceed the amount need for participa-
tion, subject to the following:

(1) Salaries paid to employees of an
applicant in excess of salaries paid to
Board employees for comparable ser-
vices will be disallowed, and

(2) An individual applicant whose
gross income is less than $30,000 will
be presumed unable to participate ef-
fectively without compensation.

(c) The committee may waive the
“small economic interest” requirement
of paragraph (a)(5) of this section if it
finds that the applicant’s participation
in the proceeding would be exception-
ally important.

(d) If multiple applications that sat-
isfy the criteria of paragraph (a) of
this section seek to represent the same
or similar interest, but contain signifi-
cant differences in viewpoint, ap-
proach, or proposals, the Evaluation
Committee may partially or complete-
ly approve one or more of these appli-
cations.

(e) In selecting among applications
representing the same or similar inter-
ests, the Evaluation Committee will
consider and compare the applicants’
skills and experience and the contents
of their proposals. In particular, the
Committee will consider and compare:

(1) The applicants’ experience and
expertise in Civil Aeronautics Board
matters generally and in the substance
of the proceeding particularly;

(2) The applicants' prior general per-
formance and competence;

(3) Evidence of the applicants’ rela-
tions to the interest they seek to rep-
resent;

(4) The specificity, novelty, rel-
evance, and significance of the matters
the applicants propose to develop and
present; and

(5) The public interest in promoting
new sources of public participation.

§304.8 Compensable costs and services.

(a) The following costs and services
are compensable under this part:

(1) Salaries or other remuneration
for services performed by participants
or their employees;

(2) Fees for consultants, experts,
contractual services, and attorneys;

(3) Transportation costs;

(4) Travel-related costs such as lodg-
ing, meals, and telephone calls; and

(5) All other costs reasonably in-
curred.

(b) Compensation is limited to rea-
sonable services and costs of participa-
tion that have been authorized and ac-
tually incurred. In no case, however,
will compensation be greater than sal-
aries paid by the Board for compara-
ble services or the amounts normally
paid by the Board for comparable
goods.
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§304.9 Payments to participa;uts.

Payment of compensable expenses
for approved applications will be made
by the Board within 90 days after the
applicant has submitted a completed
claim, including bills, receipts, or other
proof of costs incurred or services per-
formed. For good cause shown, partial
payments ‘'may be made as a appli-
cant's work progresses.

§304.10 Audits.

The Board and the General Ac-
counting Oiffice shall have access for
the purposes of audit to any pertinent
records of a participant receiving com-
pensation under this part. The Board
may by order establish additional
guidelines for accounting, recordkeep-
ing, and other procedures to be fol-
lowed by participants.

By the Civil Aeronautics Board.

PrYLLIS T. KAYLOR,
Secretary.

[FR Doc. 78-8818 Filed 4-3-78; 8:45 am]

[6750-01]
FEDERAL TRADE COMMISSION

[16 CFR Part 13]
[File No, 722-3213]

HIKEN FURNITURE CO.

Consent Agreement With Analysis to Aid
Public Comment

AGENCY: Federal Trade Commission.

ACTION: Provisional consent agree-
ment.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this provi-
sionally accepted consent agreement,
among other things, would require a
Belleville, Ill. furniture retailer to
cease using bait and switch tactics, and
misrepresenting or failing to make rel-
evant disclosures regarding prices,
products, service, cooling-off periods,
cancellation and refund rights and the
availability of arbitration to resolve
consumer disputes. The order would
further prohibit the firm from using
unfair or deceptive means to induce
payment from allegedly delinquent
debtors; and require the firm to pro-
vide, in the extension of credit, the
materials and disclsoures required by
Federal Reserve System regulations.
Additionally, the firm would be re-
quired to maintain particular records
and furnish its advertising media with
copies of the Commission’s press re-
le%se setting forth the terms of the
order.

DATE: Comments must be received on
or before June 1, 1978.

ADDRESS: Comments should be di-
rected to: Office of the Secretary, Fed-
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eral Trade Commission, 6th St. and
Pennsylvania Ave. NW., Washington,
D.C. 20580,

FOR FURTHER INFORMATION
CONTACT:

Paul W. Turley, Director, Chicago
Regional Office, Federal Trade Com-
missioa, 5 East Monroe S8t., Suite
1437, Chicago, I'l. 60603, 312-353-
4423,

SUPPLEMENTARY INFORMATION:
Pursuant to Section 6(f) of the Feder-
al Trade Commission Act, 38 Stat, 721,
15 U.S.C. 46 and § 2.34 of the Commis-
sion’s rules of practice (i6 CFR.2.34),
notice is hereby yiven that the follow-
ing consent agreement containing a
consent order to cease and desist and
an explanation thereof, having been
filed with and provisionally accepted
by the Commission, has been placed
on the public record together with ma-
terial submitted to the Commission
that is not exempt from public disclo-
sure under the Freedom of Informa-
tion Act, for a period of sixty (60)
days. Public comment is invited. Such
comments or views will be considered
by the Commission and will be avail-
able for inspection and copying at its
principal office in accordance with
§4.9(b)14) of the Commission’s rules
of practice (16 CFR 4.9(b)(14)).

{File No. 722-3213]
HixeN FurRNITURE CoO.

AGREEMENT CONTAINING CONSENT ORDER
TO CEASE AND DESIST

The Federal Trade Commission
having initiated an investigation of
certain acts and practices of Hiken
Furniture Company, a corporation,
and it now appearing that Hiken Fur-
niture, a corporation, hereinafter
sometimes referred to as proposed re-
spondent, is willing to enter into an
agreement containing an order to
cease and desist from the use of the
acts and practices being investigated.

It is hereby agreed by and between
Hiken Furniture Co., by its duly au-
thorized officer, and its attorney, and
counsel for the Federal Trade Com-
mission that:

1. Proposed respondent Hiken Furni-
ture Co. is a corporation organized, ex-
isting and doing business under and by
virtue of the laws of the State of Illi-
nois with its office and principal place
of business located at 218 West Main
Street, Belleville, I11. 62220.

2. Proposed respondent admits all
the jurisdictional facts set forth in the
draft of complaint here attached.

3. Proposed respondent waives:

(a) Any further procedural steps;

(b) The requirement that the Com-
mission’s decision contain a statement
of findings of fact and conclusions of
law; and

(¢) All rights to seek judicial review
or otherwise to challenge or contest
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the validity of the order entered pur-
suant to this agreement.,

4. This agreement shall not become
a part of the official record of the pro-
ceeding unless and until it is accepted
by the Commission, If this agreement
is accepted by the Commission it, to-
gether with the draft of complaint
contemplated thereby, will be placed
on the public record for a period of
sixty (60) days and information in re-
spect thereto publicly released; and
such acceptance may be withdrawn by
the Commission if, within thirty (30)
days after the sixty (60) day period,
comments or views submitted to the
Commission disclose facts or consider-
ations which indicate that the order
contained in the agreement is inappro-
priate, improper, or inadequate.

5. This agreement is for settlement
purposes only and does not constitute
an admission by proposed respondent
that the law has been violated as al-
leged in the draft of complaint here
attached.

6. This agreement contemplates
that, if it is accepted by the Commis-
sion, and if such acceptance is not sub-
sequently withdrawn by the Commis-
sion pursuant to the provisions of
§2.34 of the Commission’s rules, the
Commission may, without further
notice to proposed respondents, (1)
issue its complaint corresponding in
form and substance with the draft of
complaint here attached and its deci-
sion containing the following order to
cease and desist in disposition of the
proceeding and (2) make information
public in respect thereto. When so en-
tered, the order to cease and desist
shall have the same force and affect
and shall become final and may be al-
tered, modified or set aside in the
same manner and within the same
time provided by statute for other
orders. The complaint may be used in
construing the terms of the order, and
no agreement, understanding, repre-
sentation, or interpretation not con-
tained in the order or the agreement
may be used to vary or contradict the
terms of the order,

7. Proposed respondent has read the
proposed complaint and order contem-
plated hereby, and it is understood
that once the order has been issued, it
will be required to file one or more
compliance reports showing that it has
fully complied with the order, and
that it may be liable for a civil penalty
in the amount provided by law for
each violation of the order after it be-
comes final.

ORDER I

It is ordered, That respondent Hiken
Furniture Co. a corporation, its succes-
sors and assigns, and its officers,
agents, representatives and employees,
directly or through any corporation,
subsidiary, division, or any other
device in connection with the purchas-

ing, advertising, offering for sale, sale
and distribution of furniture and ap-
pliances, or any other products, in or
affefting commerce, as “commerce” is
defined in the Federal Trade Commis-
sion Act, do forthwith cease and desist
from:

1. Using, in any manner, a sales plan,
scheme, or device wherein false, mis-
leading, or deceptive statement or rep-
resentations are made in order to
obtain leads or prospects for the sale
of merchandise.

2. Making representations, directly
or indirectly, orally or in writing, pur-
porting to offer merchandise or ser-
vices for sale when the purpose of the
representation is not to seil the of-
fered merchandise or services but
obtain leads or prospects for the sale
of other merchandise or services at
higher prices.

3. Discouraging in any manner the
purchase of any merchandise or ser-
vices which are advertised or offered
for sale as part of a scheme to sell
other merchandise.

4. Failing to maintain and produce
for inspection and copying for a period
of three years adequate records to doc-
ument for the entire period during
which each advertisement was rum
and for a period of six weeks after the
termination of its publication in press
or broadcast media.

a. The cost of publishing each adver-
tisement including the preparation
and dissemination thereof;

b. The volume of sales made of the
advertised product or service at the
advertised price;

¢. A computation of the net profit
from the sales of each advertised prod-
uct or service at.the advertised price,
based upon respondent’s normal
method of computation.

5. Using the words “Sale”, or “Save”’,
“Extra Savings”, or any other words of
similar import or meaning not set
forth specifically herein, unless the
immediately preceding price at which
bonafide sales have been made of the
merchandise being offered for sale is
disclosed or can be readily ascertained
by disclosure of the stated dollar or
percentage price and the price of said
merchandise constitutes a recent re-
duction, in an amount not so insignifi-
cant as to be meaningless, from the
immediately preceding price or unless

- a disclosure is made that such mer-

chandise was offered for sale at the
immediately preceding price in the
recent regular course of respondent's
business, and that no sales were made
at the price or any other price in the
recent past. 3

6. (a) Representing, directly or indi-
rectly, orally or in writing, that by
purchasing any of respondent’'s mer-
chandise, customers are afforded sav-
ings amounting to the difference be-
tween respondent's stated price and
respondent’s former price unless the
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former price is respondent’s immedi-
ately preceding price for the adver-
tised merchandise and bonafide sales
have been made by respondent at the
price in the recent past or unless a dis-
closure is made that said merchandise
was offered for sale at the former
price for a reasonably substantial
period of time in the recent regular
course of respondent’s business and
that no sales were made at the price or
at any other price in the recent past.

(b) Representing, directly or indi-
rectly, orally or in writing that by pur-
chasing any of the respondent’s mer-
chandise, customers are afforded sav-
ings between respondent's stated price
and a compared price for said mer-
chandise in respondent’s trade area
unless respondent’s merchandise and
the nature of the compared price are
explicitly identified in advertising and
at the point of sale through the use of
shelf tags or similar means and such
merchandise is generally available in
principal retail outlets in the trade
area at the compared price or some
higher price.

(c) Representing, directly or indi-
rectly, orally or in writing that by pur-
chasing any of respondent’s merchan-
dise, customers are afforded savings
amounting to the difference between
respondent’s stated price and a com-
pared value price for comparable mer-
chandise unless the compared value
price is explicitly identified in adver-
tising and at the point of sale through
the use of shelf tags or similar means
and respondent has in good faith con-
ducted a market survey or obtained a
similar representative sample of prices
for comparable merchandise of like
grade and quality in its trade area to
establish that the principal retail out-
lets in the trade area regularly sell
comparable merchandise of like grade
and quality at the compared value
price in the regular course of their
business.

7. Failing to maintain and produce
for inspection or copying, for a period
of three years, adequate records (a)
which disclose the facts upon which
any savings claims, sale claims and
other similar representations are set
forth in Paragraphs Five and Six of
this order are based, and (b) from
which the validity of any savings
claims, sale claims, and similar repre-
sentations can be determined.

8. Representing, directly or indirect-
ly, orally or in writing that respondent
has a “Huge Selection”, “Carloads”, or
any given number of furniture sutes
unless respondent has the stated huge
selection or number of furniture suites
available for immediate sale and deliv-
ery; or misrepresenting in any manner
the colors, style, kind or quantity of
furniture in stock and available for
sale or delivery.

9. Representing, directly or indirect-
ly, orally or in writing, the immediate
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availability of any merchandise' for
sale when such merchandise is not in
stock and available in quantities suffi-
cient to meet reasonably anticipated
demands for sale to the public at or
below the advertised price for the
period in which the prices are adver-
tised to be effective.

10. Failing to make full disclosure
either in its advertising or at the time
of sale and prior to consummation of
the sale that in addition to the price
quoted in respondent’s advertising,
certain other charges, as applicable,
are made, such as, delivery, set-up or
assembly, service, and warranty
charges.

11. Failing to disclose clearly and
conspicuously within each advertise-
ment for an advertised product each
reservation, if any, as to suitability or
durability of such advertised product
for reasonable usage by the customers
who may buy such product or service.

12. Representing, directly or by im-
plication, that any of respondent’s
offers to sell merchandise are limited
as to time or restricted or limited in
any other manner, unless such repre-
sented limitations or restrictions are
actually in force and in good faith ad-
hered to.

13. Using the terms “Danish”,
“French” or “Spanish”, or any other
ungualified terms of similar import or
meaning not set forth specifically
herein, orally or in writing, to describe
respondent’s furniture when such fur-
niture is of domestic origin, unless a
clear and conspicuous disclosure is
made in advertising and on the furni-
ture that such furniture was manufac-
tured in the United States by means of
such statements as “Made In U.S.A.”
or “manufactured by” followed by the
name and address of the domestic
manufacturer.

14. Representing, directly or indi-
rectly, orally or in writing that the re-
spondent’s merchandise is “soft
pecan”, “walnut”, or using any other
terms of comparable import or mean-
ing not set forth specifically herein, to
describe respondent’s furniture, unless
a clear and conspicuous disclosure is
made in advertising and on furniture
that such terms are merely descriptive
of the color and-or grain design or
other simulated finish that is applied
to the exposed surfaces of such furni-
ture.

15. Using any wood names or any
names that suggest wood, orally or in
writing, to describe any materials sim-
ulating wood in respondent's furni-
ture, unless a clear and conspicuous
disclosure is made in advertising and
on the furniture that such wood
names are merely descriptive of the
color and/or grain design or other sim-
ulated finish that is applied to the ex-
posed surfaces of such furniture.

16. Representing, directly or indi-
rectly, orally or in writing, that pur-

14055

chasers of respondent’s merchandise
are granted easy or instant credit
terms, by respondent; or misrepresent-
ing in any manner, the amount, type,
extent of any other facet of the credit
terms respondent arranges or may ar-
range for its purchasers.

17. Using the word “free” or any
other word or words of similar import
or meaning in connection with the
sale, offering for sale or distribution of
respondent's merchandise or services
in advertisements or other offers to
the public, as descriptive of an article
of merchandise or service:

(a) When all the conditions, obliga-
tions, or other prerequisites to the re-
ceipt and retention of the “free” arti-
cle of merchandise or service offered
are not clearly and conspicuously set
forth at the outset so as to leave no
reasonable probability that the terms
of the offer might be misunderstood.

(b) When, with respect to any article
of merchandise or service required to
be purchased in order to obtain the
“free” article or service, the offerer
either (i) Increases the ordinary and
usual price of such merchandise or
service or (ii) Reduces the quality or
(iii) Reduces the quantity or size
thereof.

18. Offering gift merchandise to per-
sons complying with certain conditions
unless, in every instance, such mer-
chandise is given to the persons com-
plying with such conditions.

19. Using pictorial representations of
two or more items of furniture in con-
junction with a stated price when all
of the furniture in the pictorial repre-
sentations is not being offered at the
stated price, unless a disclosure is
made in immediate conjunction and
with equal prominence that all of the
illustrated furniture is not being of-
fered at the stated price and that an
additional charge is made for certain
items that are clearly identified in the
illustrations.

20. Offering merchandise for sale by
means of any form of pictorial adver-
tisement when such merchandise is
not in stock and available in quantities
sufficient to meet reasonably antici-
pated demands for sale to the public
at or below the advertised price for
the period in which the prices are ad-
vertised.

21. Failing to make a clear and con-
spicuous disclosure on furniture, or on
a tag or label prominently attached
thereto, that veneers, plastics or other
materials having the appearance of
wood, leather, slate or marble have
been used in the manufacture of such
merchandise; or failing to make a clear
and conspicuous disclosure of any ma-
terial facts relating to the true compo-
sition of furniture where materials or
products.that simulate other materials
or products are used in the manufac-
ture of such furniture.

22. Failing to inform, orally, all cus-
tomers at the time of sale and provide

4
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in writing on the face of all order
forms, sales contracts and invoices ex-
ecuted by customers with such con-
spicuousness and clarity as is likely to
be read and understood, that, if furni-
ture and/or appliances are delivered in
a defective or damaged condition, the
customer has the right to have such
merchandise replaced or repaired with
no additional cost to the customer by
notifying respondent, in writing,
within ten (10) days of the receipt of
such damaged or defective merchan-
dise and to cancel the contract and
obtain a refund of all monies where re-
spondent refuses or fails to make such
replacement or repairs: Provided, how-
ever, That the provisions of Para-
graphs 22 and 23 of the order shall not
apply to merchandise sold “as is,” con-
spicuously designated as such on order
forms, sales contracts and invoices ex-
ecuted by the customers who have
knowledge of damage to, or defects in
particular merchandise and have given
written consent to purchasing same in
its stated form.

23. Failing to replace or repair mer-
chandise delivered in a defective or
damaged condition with no additional
cost to customers who have requested
replacement or repair in writing
within ten (10) days from the date of
actual delivery of such merchandise,
such replacement or repair to be fully,
satisfactorily and promptly performed
in accordance with Paragraph 24 of
this Order I, Provided, however, That
in lieu of replacement and repair of
defective or damaged merchandise, re-
spondent may cancel the contract with
immediate refund of all monies to cus-
tomers who have requested such repla-
cemnt or repair in writing. In cases
where replacement or repairs have
been made by respondent, the custom-
er may cancel the contract with a
refund of all monies by notification to
respondent in writing within ten (10)
days from the date of actual delivery
or redelivery of any replacement or re-
paired merchandise that is itself defec-
tive or damaged.

24, Failing on receipt of a written.

notice of defective or damaged mer-
chandise to investigate such com-
plaints forthwith and complete all re-
pairs within three (3) weeks from the
date of such notice or to make full re-
placements within forty (40) days of
the receipt of such notice. In all other
cases of actual delivery or redelivery
of any replacement or repaired mer-
chandise that is itself defective or
damaged, respondent shall refund im-
mediately all monies to customers who
have requested contract cancellation
in writing, as provided for in this
order, or obtain the voluntary written
consent of the customer for replace-
ment or repair within one (1) week of
the receipt of the customer’s request
for cancellation; shall complete all re-
pairs pursuant to a written consent for
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repairs, within two (2) weeks from the
date of such written consent and shall
make full replacements, pursuant to a
written consent for replacement,
within thirty (30) days from the date
of such written consent.

25. Failing to notify the customer,
orally and in writing, and at least five
(5) business days prior to the sched-
uled completion date, that respondent
is unable to complete repairs or re-
placement within the time specified by
this order and to cancel the contract
with a full refund of all monies to the
customer within one week, or in lieu
thereof and at the option of the cus-
tomer, to obtain the customer's volun-
tary written consent for an extension
of the data set for completion, which
shall be a date by which respondent
actually expects to complete perfor-
mance.

26. Failing to maintain and produce
for inspection or copying, for a period
of two (2) years, adequate records
which disclose the facts pertaining to
the receipt, handling and disposition
of each and every written communica-
tion from a customer requesting con-
tract cancellation, refund, replace-
ment or repair.

27. Failing, if the respondent and a
customer are unable to agree upon a
settlement of any controversy involv-
ing the delivery or repair of any dam-
aged or defective furniture, appli-
ances, or other merchandise, or the
failure to replace or repair such dam-
aged or defective merchandise or to
make cancellations with refunds with
respect thereto, then, at the option of
the customer, such customer shall
have the right to submit the issue to
an impartial arbitration procedure en-
tailing no manadatory administrative
cost or filing fee to the consumer,
which shall be conducted in accor-
dance with the arbitration procedures
annexed to this order, as Appendix
“A”, and the procedures for arbitra-
tion adopted in Appendix “A” are to
be considered as incorporated within
the terms of this order.

28. Failing to comply with and abide
by any award or decision rendered
pursuant to the arbitration procedures
of paragraph 27.

29. Preventing arbitration pursuant
to any provision of this order by
reason of having obtained a default
judgment against any customer in an
action for money allegedly due the re-
spondent or its assignees.

30. Failing to provide adequate noti-
fication to customers of their right to
submit such controversy to arbitration
or failing to incorporate the following
statement on the face of all sales con-
tracts with such conspicuousness and
clarity as is likely to be read and un-
derstood by customers.

NoTICE

Any controversy arising out of or relating
to this contract involving the delivery or

repair of any damaged or defective furni-
ture, appliances or other merchandise, or
the failure to replace or repair such dam-
aged or defective merchandise or to make
canceliations with refunds with respect
thereto shall be settled, at the option of the
customer, by arbitration. Such arbitration
shall be conducted in accordance with Arbi-
tration Rules of the Arbitration Tribunal of
the Better Business Bureau of Greater St.
Louis, Inc, Consumers seeking arbitration
should contact the Better Business Bureau
of Greater St. Louis, Inc., whose offices are
located at 915 Olive Street, Fourth Floor,
St. Louis, Mo. 63101, telephone 314-241-
3100. Under Missouri and Illinois law, arbi-
tration, if undertaken, is legally binding and
final.

31. Failing to change the instruc-
tions, contained in the Notice set forth
in Order I, paragraph 30, as to how to
secure arbitration if circumstances re-
quire.

32. Inducing or causing purchasers
or prospective purchasers of respon-
dent’s products, installations or ser-
vices to sign blank or partially filled in
completion certificates or other legal
instruments or documents; or misrep-
resenting, in any manner, the true
nature or effect of such legal instru-
ments or documents.

33. Contracting for any sale whether
in the form of trade acceptance, condi-
tional sales contract, promissory note,
or otherwise which shall become bind-
ing on the buyer prior to midnight of
the third day, excluding Sundays and
legal holidays, after the date of execu-
tion.

34. Failing to furnish the buyer with
a fully completed receipt or copy of
any contract pertaining to such sale at
the time of its execution, which is in
the same language, e.g., Spanish, as
that principally used in the oral sales
presentation and which shows the
date of the transaction and contains
the name and address of the seller,
and in immediate proximity to the
space reserved in the contract for the
signature of the buyer or on the front
page of the receipt if a contract is not
used and in bold face type of a mini-
mum size of 10 points, a statement in
substantially the following form:

You, the buyer, may cancel this transac-
tion at any time prior to midnight of the
third business day after the date of this
transaction. See the attached notice of can-
cellation form for an explanation of this
right.

35. Failing to furnish each buyer, at
the time he signs the sales contract or
otherwise agrees to buy consumer
goods or services from the seller, a
completed form in duplicate, cap-
tioned “Notice of Cancellation”, which
shall be attached to the contract or re-
ceipt and easily detachable, and which
shall contain in ten point bold face
type the following information and
statements in the same language, e.g.,
Spanish, as that used in the contract:
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Nortice oF CANCELLATION
(enter date of transaction)

(date)

You may cancel this transaction, without
any penalty or obligation, within three busi-
ness days from the above date.

If you cancel, any property traded in, any
payments made by you under the contract
or sale, and any negotiable instrument ex-
ecuted by you will be returned within 10
business days following receipt by the seller
of your cancellation notice, and any security
interest arising out of the transaction will
be cancelled.

If you cancel, you must make available to
the seller at your residence, in substantially
as good condition as when received, any
goods delivered to you under this contract
or sale: or you may if you wish, comply with
the instructions of the seller regarding the
return shipment of the goods at the seller’s
expense and risk.

If you do make the goods available to the
seller and the seller does not pick them up
within 20 days of the date of your notice of
cancellation, you may retain or dispose of
the goods without any further obligation. If
you fail to make the goods available to the
seller, or if you agree to return the goods to
the seller and fail to do so, then you remain
liable for performance of all obligations
under the contract.

To cancel this transaction, mail or deliver
a signed and dated copy of this cancellation
notice or any other written notice, or send a
telegram to , at (address of seller’s
place of business) , not later than

midnight of (Date) . I hereby
cancel this transaction.
(Date)
(Buyer’s Signature)

36. Failing, before furnishing copies
of the “Notice of Cancellation” to the
buyer, to complete both copies by en-
tering the name of the seller, the ad-
dress of the seller’s place of business,
the date of the transaction, and the
date, not earlier than the third busi-
ness day following the date of the
transaction, by which the buyer may
give notice of cancellation.

37. Including in any sales contract or
receipt any confession of judgment or
any waiver of any of the rights to
which the buyer is entitled under this
order including specifically his right to
cancel the sale in accordance with the
provisions of this order.

38. Failing to inform each buyer
orally, at the time he signs the con-
tract or purchases the goods or ser-
vices, of his right to cancel.

39. Failing or refusing to honor any
valid notice of cancellation by a buyer
and within ten (10) business days after
the receipt of such notice, to (a)
refund all payments made under the
contract or sale; (b) return any goods
or property traded in, in substantially
as good condition as when received by
the seller; (¢) cancel and return any
negotiable instrument executed by the
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buyer in connection with the contract
or sale and take any action necessary
or appropriate to terminate promptly
any security interest created in the
transaction.

40. Negotiating, transferring, selling,
or assigning any note or other evi-
dence of indebtedness to a finance
company or other third party prior to
midnight of the fifth business day fol-
lowing the day the contract was signed
or the goods or services were pur-
chased.

41, Failing, within ten (10) business
days of receipt of the buyer’s notice of
cancellation, to notify him whether
the seller intends to repossess or to
abandon any shipped or delivered
goods.

ORpER II

It is further ordered, That respon-
dent Hiken Furniture Company, a cor-
poration, its successors and assigns,
and its officers, agents, representatives
and employees, directly or through
any corporation, subsidiary, division or
any other device, in connection with
the collection of, or attempt to collect,
accounts in or affecting commerce, as
“commerce” is defined in the Federal
Trade Commission Act, do forthwith
cease and desist from:

1. Representing, or causing to be
represented by any means, directly or
indirectly, that respondent has in-
structed, is instructing, or will instruct
an attorney to file suit against an al-
leged debtor unless the alleged debt is
immediately paid in full or a specified
amount is paid thereon unless the re-
spondent has already instituted the
aforesaid suit, or do so in fact, if the
alleged debt is not immediately paid in
full or the specified amount is not paid
theron.

2. Representing by any means, di-
rectly or indirectly, that:

(a) Legal action has been taken
against the debtor; or

(b) Legal action is being taken
against the debtor; or

(c¢) Legal action will be takne against
the debtor unless the respondent has
already instituted said legal action, or
does so in fact, if the alleged debt is
not immediately paid in full or the
specified amount is not paid thereon.

3. Informing a debtor of a creditor's
right after judgment without disclos-
ing at the same time that no judgment
may be entered against the debtor
unless the debtor has first been given
notice and an opportunity to appear
and defend himself in a court of law.

4. Representing, directly or indirect-
ly, by any means to a debtor that it is
impossible to escape a judgment.

5. Failing to give notification of the
commencement of legal action by re-
spondent against a customer by mail-
ing a summons and complaint to such
customer’s last known address, and
failing to obtain from the post office a
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certificate of such mailing. Such
notice shall be in addition to any other
notification or service required by law,
practice or custom. Such summons
and complaint to be sent by first class
mail by respondent or its attorney
with instructions on the face of the
envelope “Do not forward. Address
Correction Requested”. In the event
that such mail is returned as undeli-
verable by the Post Office or if the
residence address of the defendant is
unknown, the summons is to be mailed
to the customer, care of the employer
or place or employment of the custom-
er if known, in a sealed envelope not
indicating on the outside thereof, di-
rectly or indirectly by the return ad-
dress or otherwise, that the communi-
cation is from an attorney or concerns
an alleged debt.

ORDER 111

It is further ordered, That respon-
dent Hiken Furniture Company, a cor-
poration, its successors and assigns,
and its officers, agents, representatives
and employees, directly or through
any corporation, subsidiary, division or
other device, in connection with any
extension of consumer credit, or any
advertisement to aid, promote or
assist, directly or indirectly, any exten-
sion of consumer credit, as ‘“‘consumer
credit” and ‘‘advertisment” are de-
fined in Regulation Z (12 CFR Part
226) of the Truth in Lending Act (Pub.
L. 90-321, 15 U.S.C. 1601 et seq.), do
forthwith cease and desist from:

1. Failing to furnish to the customer,
before the transaction is consummat-
ed, a duplicate of the instrument or
other statement containing the disclo-
sures requred by § 226.8 of Regulation
Z, as required by § 226.8(a) of Regula-
tion Z.

2. Failing to disclose the conditions
entitling a customer to a partial
refund of the finance charge as re-
quired by §226.8(b)(7) of Regulation
Z

3. Failing to accurately disclose the
date on which the finance charge
begins to accrue, as prescribed by
§ 226.8(b)(1) of Regulation Z.

4. Failing to accurately state the
“annual percentage rate”, as pre-
scribed by § 226.8(b)(2) of Regulation

Z.

5. Failing to disclose the “total of
payments”’, as prescribed by
§ 226.8(b)(3) of Regulation Z.

6. Failing to accurately disclose the
number, amount, and due dates, or pe-
riods of payment, scheduled to repay
the indebtedness, as prescribe by
§ 226.8(b)(3) of Regulation Z.

7. Failing to state the ‘“unpaid bal-
ance of cash price”, as prescribed by
§ 226.8(¢)(3) of Regulation Z.

8. Failing to disclose the “amount fi-
nanced"”, as prescribed by § 226.8(cXT)
of Regulation Z.

9. Failing to disclose the “deferred
payment price’”, as prescribed by
§ 226.8(¢)(8)(ii) of Regulation Z.
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10. Failing to itemize and include in
the finance charge for purposes of dis-
closure of the finance charge and com-
putation of the annual percentage
rate, any and all charges for risk of
loss insurance unless the customer was
given a clear, conspicuous and specific
written indication of the cost of such
insurance coverage from respondent
and stating that the customer may
choose the source through which the
insurance is to be obtained as pre-
scribed by § 226.4(a)X6) of Regulation
Z

11. Failing to itemize and include in
the finance charge, for purposes of
disclosure of the finance charge and
computation of the annual percentage
rate, any and all charges or premiums
for credit life, accident, or health in-
surance unless respondent has ob-
tained a specific dated and separately
signed affirmative written indication
of the customer’s desire for such in-
surance coverage as prescribed by
§ 226.4(a)(5)(ii) of Regulation Z.

12. Failing, in any consumer credit
transaction or advertisement, to make
all disclosures determined in accor-
dance with §§226.4 and 226.5 of Regu-
lation Z, in the manner, form and
amount required by §§226.6, 226.7,
226.8, 226.9 and 226.10 of Regulation
Z.
It is further ordered, That respon-
dent shall forthwith cease and desist
from representing, orally, directly or
by implication that respondent offers
a guarantee or warranty of any kind
and from offering a warranty of any
kind in writing that does not conform
to all the requirements of the Magnu-
son-Moss Warranty—Federal Trade
Commission Improvement Act of 1975,
15 U.S.C. 2301.

It is further ordered, That for a
period of one year respondent post in
a prominent place in each sales room
or other area wherein respondent sells
furniture or other products and ser-
vices a copy of this cease and desist
order with a notice that any customer
or prospective customer may receive a
copy on demand.

It is Jurther ordered, That respon-
dent forthwith distribute a copy of
this order to each of its operating divi-
sions or departments.

It is further ordered, That respon-
dent prominently display the follow-
ing notice in two or more locations in
that portion of respondent's business
premises gnost frequented by prospec-
tive customers, and in each loecation
where customers normally sign con-
sumer credit documents or other bind-
ing instruments. Such notice shall be
considered prominently displayed only
if so positioned as to be easily ob-
served and read by the intended indi-
viduals:

Norice To CREDIT CUSTOMERS

If the dealer is financing or arranging the
financing of your purchase, you are entitled
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to consumer credit cost disclosures as re-
quired by the Federal Truth in Lending Act,
These must be provided to you in writing
before you are asked to sign any document
or other papers which would bind you to
such a purchase.

This notice required by order of the Fed-
eral Trade Commission.

It i3 further ordered, That no provi-
sions of this order shall be construed
in any way to annul, invalidate, repeal,
terminate, modify or exempt respon-
dent from complying with agreements,
orders or directives of any kind ob-
tained by any other agency or acts as a
defense to actions instituted by mu-
nicipal or state regulatory agencies.
No provision of this order shall be con-
strued to imply that any past or
future conduct of respondent complies
with the rules and regulations of, or
the statutes administered by the Fed-
eral Trade Commission.

It is further ordered, That respon-
dent deliver a copy of this order to
cease and desist to all present and
future personnel of respondent en-
gaged in the consummation of any
consumer credit transaction or in any
aspect of preparation, creation or plac-
ing of advertising, and to all personnel
of respondent responsible for the sale
or offering for sale of all products cov-
ered by this order, and that respon-
dent secure a signed statement ac-
knowledging receipt of said order from
each person.

It is further ordered, That respon-
dent, for a period of one year from the
effective date of this order, shall fur-
nish each newspaper or other advertis-
ing medium which is utilized by the re-
spondent to obtain leads for sale of
merchandise, or to advertise, promote,
or sell merchandise, with a copy of the
Commission’s News Release setting
forth the terms of this order.

It is further ordered, That respon-
dent notify the Commission at least 30
days prior to any proposed change in
the respondent corporation such as
dissolution, assignment or sale result-
ing in the emergence of a successor
corporation, the creation or dissolu-
tion of subsidiaries or any other
change in the corporation which may
affect compliance obligations arising
out of the order.

It is further ordered, That in the
event respondent merges with another
corporation or transfers all or a sub-
stantial part of its business or assets to
any other corporation or to any other
person, said respondent shall require
such successor or transferee to file
promptly with the Commission a writ-
ten agreement to be bound by the
terms of this order; Provided, That if
said respondent wishes to present to
the Commission any reasons why said
order should not apply in its present
form to said successor or transferee, it
shall submit to the Commission a writ-
ten statement setting forth said rea-
sons prior to the consummation of
said successions or transfer.

APPENDIX “A”.—Consumer Arbitration Rules

DEFINITIONS

A. Arbitration is the process by which two
or more parties select and authorize an im-
ps.xt't.lal party or panel to resolve their dis-
pute.

B. Consumer dispules are any disagree-
ments between respondent and his customer
involving the delivery or repair of any dam-
aged or defective furniture, appliances, or
other merchandise, or the failure to replace
or repair such damaged or defective mer-
chandise or to make cancellations with re-
funds with respect thereto. If during the
course of any proceeding conducted pursu-
ant these Rules, it appears to the Arbitrator
that the issues before him do not coincide
with this definition, he is authorized to sus-
pend the hearing permanently, narrow the
issues to those which fall within this defini-
tion, or take whatever other action is
deemed necessary.

C. Administrator refers to the Better
Business Bureau of Greater 8. Louis, Inc.

D. Parties to arbitration are those persons
necessary to resolve a dispute, usually the
businessman and his customer.

E. Arbitrator is the individual or panel
which makes the final decision or award.

APPLICATION OF RULES

These Rules shall apply to consumer dis-
putes submitted to the Administrator for
settlement by arbitration. The Parties shall
be deemed to have adopted these Rules
whenever they have agreed in writing to ar-
bitrate their dispute. These rules and any
amendment thereof shall apply to the form
o:et:lnmg at the time the arbitration is initi-
ated.

INITIATING ARBITRATION

If it appears that efforts to resolve a dis-
pute informally have been exhausted, the
Bureau may suggest or the Parties may re-
quest that the dispute be arbitrated. The
Administrator will then prepare an Arbitra-
tion Agreement, on which the issues in dis-
pute are listed, and transmit an identical
Agreement to both Parties. If the Parties
agree with the- listed issues and further
agree to be bound by arbitration, they will
sign the Agreement and return it to the Ad-
ministrator within five (5) days after re-
ceipt. If either Party disagrees with the
issues presented, he shall return a corrected
version of the issues to the Admninistrator.
The Administrator shall resolve any conflict
of issues and, if necessary, send amended
Arbitration Agreements for signature by the
Parties. Fallure to return a signed Arbitra-
tion Agreement will be considered as a rejec-
tion of arbitration. Upon receipt of signed
Agreements from the Parties, the Adminis-
trator shall commence procedures to arbi-
trate a dispute pursuant to these Rules.

The administrator may require the post-
ing of a nominal performance bond by
either of the Parties to assure their pres-
ence al the hearing. Such a bond, if posted,
shall be returned to the Party when he pre-
sents himself at the hearing.

SELECTION OF ARBITRATOR

The Administrator shall maintain a pool
of volunteers from which the Arbitrator
shall be selected. This pool of volunteers
should relect membership of the total com-
munity. The following methods of selecting
Arbitrators may be used:

A. The single arbitrator. A single Arbitra-
tor shall be used in all cases where the Arbi-
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trator has been selected and agreed upon by
the Parties from the established pool of Ar-
bitrators. Upon receipt of written Agree-
ments to binding arbitration by the Parties,
the Administrator shall provide the Parties
with an identical list of five Arbitrators
chosen from the pool, together with brief
biographies of each. Each Party shall have
five (5) days after receipt of this list to cross
off names of those deemed unacceptable to
him and rank the remaining names in de-
scending order of preference, placing No. 1
after name of first choice, etc. The Adminis-
trator shall select an Arbitrator from the
top three choices of the Parties. If prefer-
ences of the Parties do not overlap, the Ad-
minstrator may either send the Parties a
new list of Arbitrators or set up a panel, de-
scribed in Section B., below,

B. Three-man panel. Upon demand of
either Party to a dispute involving amounts
exceeding $1,000.00 or when the Parties
cannot agree upon a single Arbitrator, each
Party selects from the pool an Arbitrator
representing his first choices. The two Arbi-
trators so selected shall select from the pool
a third Arbitrator who has not been previ-
ously rejected by either Party. The person
so selected shall serve as chairman and con-
venor of the panel.

FACILITIES AND COSTS

Facilities for the holding of hearings and
maintenance of records shall be provided by
the Administrator. Cost of stenographic ser-
vices, record of proceedings and individual
witness fees shall be borne by the respon-
dent. The Administrator will endeavor to
provide a panel of expert witnesses and test-
ing laboratories willing to donate services.

COMMUNICATION AND SERVING OF NOTICES

All correspondence should be sent by mail
to the Administrator. There shall be no
direct communication between the Parties
and the Arbitrator regarding the dispute,
except at the hearing and in the presence of
the other Party, or with the other Party’s
written permission. All correspondence from
the Parties to the arbitrator and vice versa
shall be sent through the Administrator.
Any Party agreeing to arbitration pursuant
to those Rules shall be deemed to have con-
sented that any notices or other communi-
cation relevant to arbitration proceedings
may be served by mail addressed to the
Party or his attorney at his last known ad-
dress. The Administrator shall notify the
Parties of the date, time and place of the ar-
bitration hearing and shall forward to the
Parties a copy of the Award by registered
mail, return receipt requested.

NOTICE OF APPOINTMENT

Notice of Apppintment shall be mailed to
the Arbitrator by the Administrator along
with a copy of these Rules. The signed ap-
pointment form together with disclosures of
any relationships to Parties shall be filed
with the administrator prior to the opening
of the first hearing.

DISCLOSURE BY ARBITRATORS! FILLING
VACANCIES

Any person selected to serve as an Arbitra-
tor shall divulge, in his signed acceptance of
appointment any financial, competitive, pro-
fessional, family, or social relationship, how-
ever remote, with the Parties to the dispute
or disputes he is assigned to arbitrate. All
doubts should be resolved in favor of disclo-
sure. Any such disclosures shall be transmit-
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ted to the Administrator who shall provide
them to the Parties with a waiver/objection
form. If a Party objects or if an arbitrator is
unable or unwilling to serve, the administra-
tor shall assist the Parties, pursuant to Sec-
tion 5 of these rules, in selecting or appoint-
ing a replacement.

REPRESENTATION BY COUNSEL

A Party may (but need not) be represent-
ed by counsel. A corporation may be repre-
sented by any officer or employee designat-
ed by the coproration. The Administrator
and the opposing Party shall be furnished
the name and address of any attorney for
any Party at least five (5) days prior to the
date of the hearing set before the Arbitra-
tor.

HEARING DATES. NOTICES, WAIVER OF NOTICE

Upon acceptance of an Arbitrator, the Ad-
ministrator shall, within three days, estab-
lish a date, time and place for the oral hear-
ing, with due regard for the convenience of
the Parties and with the agreement of the
Arbitrator. Once determined, this informa-
tion shall be communicated to the Parties at
least seven days in advance of the date set
for the hearing, utilizing the Notice of Hear-
ing Form. Parties objecting to the date, time
or location designated should promptly
notify orally and in writing the administra-
tor or otherwise be deemed to have waived
such objections. Appearance of the Party at
hearings shall automatically constitute
waiver of notice.

WAIVER OF ORAL HEARINGS

The Parties may agree in writing to waive
oral hearings and fto permit arbitration
based on submission of written arguments
and documentary evidence. Where oral
hearings are waived, the Arbitrator shall de-
termine the deadlines for submitting evi-
dence. In such instances, the date for the
Award shall be fixed at 10 days after receipt
of all evidence.

INSPECTION BY ARBITRATOR

At the initiation of arbitration, either
Party may request an inspection or a hear-
ing at a site appropriate for inspection. The
Arbitrator has the absolute discretion to in-
spect the product or premises involved. If
the inspection is to be conducted separately
from the hearing, the Administrator shall
provide notice to the Parties and invite
their presence. The Administrator shall also
arrange for the presence of a technical
expert at the inspection at the discretion of
the Arbitrator. If possible, inspections
should be conducted prior to the hearing.

ATTENDANCE AT PROCEEDINGS

Unless otherwise agreed by the Parties in
writing only those persons party to or
having a direct interést in the dispute are
entitled to attend hearings. The Arbitrator
shall have the discretion to require any wit-
ness to absent himself from the hearing
room when the Arbitrator deems his pres-
ence to be unnecessary or undesirable.

ABSENCE OF A PARTY

Arbitration hearings may proceed in the
absence of any Party who, after due notice
of the hearing, fails to appear, but such ab-
sence shall not be the basis for a default
judgment, Rather, the attending Party shall
submit evidence and the Arbitrator may
render an Award based thereon.
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TRANSCRIPT OF HEARING

The Administrator shall provide steno-
graphic services or otherwise record the pro-
ceedings upon the request of any Party, pro-
vided, however, that the cost of such ser-
vices be borne by the requesting Party and
that all Parties be provided access to such
record. In all cases, the Arbitrator shall see
that a Record of Hearing Form is completed
at the close of each hearing.

INTERPRETERS

The Administrator shall provide without
cost an Interpreter when any Party ex-
presses the need for such and when the Ar-
bitrator deems it necessary,

OATHS

The Arbitrator, the Parties, and any wit-
nesses at a hearing shall be placed under
oath.

ORDER OF PROCEEDINGS AT THE HEARING

A. After the oaths are administered, the
Customer shall summarize his position of
the dispute, stating briefly what relief he is
seeking. The Businessman shall then pre-
sent a summary of his position and relief
sought. B. The Customer shall next present
his claim, evidence and witnesses, if any,
and submit to questions from the Arbitra-
tor. The Businessman shall then do like-
wise, Parties may cross-examine.

C. Following the presentation of evidence,
each Party shall briefly summarize his posi-
tion, relating his claims to the proofs and
testimony presented.

D. The order of proceedings may vary at
the discretion of the Arbitrator in order to
assure that full opportunity is given each
Party to present all evidence necessary for a
decision.

E. The Arbitrator shall declare the hear-
ings closed if no Party has further evidence
to offer or witnesses to present.

ADMISSION OF EVIDENCE

The Arbitrator shall judge the relevancy
of the evidence and may request additional
evidence from either Party. He may refuse
to admit evidence deemed irrelevant, stating
reasons therefor.

ADDITIONAL PARTIES

In resolving any consumer dispute where
someone other than the Businessman and
Customer are necessary to resolve all issues,
and where such person has agreed to the
issues presented and to be bound by arbitra-
tion, the Arbitrator shall name him a Party
to the dispute and have complete discretion
to include such Party in the proceedings.

ADJOURNMENTS

The Arbitrator may adjourn the proceed-
ings upon the request of a Party or his own
motion.

METHOD OF DECISION

All matters of concern submitted to an ar-
bitration panel shall be settled by a major-
ity vote, including procedural questions and
issues relating to the Award. The decision of
the majority shall be deemed to be the deci-
sion of all members of the panel, and no dis-
senting opinion shall be issued.

REOPENING OF HEARING

At the discretion of the Arbitrator, a hear-
ing may be reopened upon his motion or the
motion of a Party. If a hearing is reopened,

FEDERAL REGISTER, VOL. 43, NO. 65—TUESDAY, APRIL 4, 1978




14060

the time within which an Award must be
made is measured from the closing of the
last hearing. No hearing shall be reopened
after an Award has been made except as
provided by state law.

CONSERVATION OF PROPERTY

The Arbitrator may issue such orders as
necessary to safeguard property which is
the subject matter of arbitration or the po-
sition of the Parties.

SUBPOENA POWERS; DEPOSITIONS

The Arbitrator in Missouri and Illinois
may compel the attendance of witnesses and
the production of relevant documents ac-
cording to procedures established by state
law. The Arbitrator may authorize the
taking of depositions of witnesses who are
unable to attend the hearing.

AFFIDAVITS

Written affidavits if properly sworn to
and notarized will be admissible in lieu of
oral testimony, at the discretion of the Arbi-
trator, and if not objected to by the other
Party.

WAIVER OF RULES

Any Party who proceeds after knowledge
that a provision of these Rules has not been
complied with and who fails to object there-
to in writing prior to the time within which
the Award is to be made shall be deemed to
have waived his right to object.

EXTENSION OF TIME

The Parties may modify any peried of
time specified in these Rules by mutual
agreement and the approval of the Arbitra-
tor. The Arbitrator may extend any time
period in these Rules except the period es-
tablished for making an Award. The Admin-
istrator shall notify the Parties of any time
extension.

THE AWARD

A. Time. The Arbitrator shall render a
signed Award notarized if required by law,
no later than ten days from the date on
which the final hearing is closed. If addi-
tional materials are to be submitted beyond
the final hearing date, the time for an
award shall be ten days from the receipt of
such materials. If oral hearing is waived and
the Arbitrator requires the submission of
necessary written documents, the time for
an Award shall be ten days from the receipt
of such documents.

B. Scope. The Arbitrator may grant relief
or remedy within the scope of the Arbitra-
tion Agreement deemed just and equitable
and allowable under state law.

C. Modification of Awerd. If there is a
mistake of fact of miscalculation of figure
on the face of the Award, the Administrator
shall bring this to the attention of the Arbi-
trator, at whose discretion the appropriate
modification will be effected. The Adminis-
trator shall transmit any such modifications
to the Parties immediately upon receipt and
posting.

D. Settlement. If the Parties settle the dis-
pute prior to the rendering of the Award,
the Administrator, upon written notice and
verification of such settlement, shall termi-
nate the proceedings and so notify the Arbi-
trator. upon request of the Parties, the Ar-
bitrator may, at his discretion, reduce any
such settlement to a written Award.

E. Form and Filing. The Award shall be
recorded on the Award Form and transmit-
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ted to the Administrator. The Administra-
tor shall forward copies of the Award to the
Parties and assist with filing the Award in
the proper court where such is required
under state law. Public disclosure of any
Award may not be made unless all Parties
agree in writing.

INTERPRETATION OF RULES

The Arbitrator shall interpret these Rules
insofar as they relate to his powers and
duties. Questions beyond the knowledge or
expertise of the Arbitrator shall be referred
by the Administrator to the Director, Con-
sumer Arbitration, Council of Better Busi-
ness Bureaus, Ine.

UNITED STATES OF AMERICA BEFORE
FEDERAL TRADE COMMISSION

[File No. 722-3213]
HIKEN FURNITURE CO.

ANALYSIS OF PROPOSED CONSENT ORDER
TO AID PUBLIC COMMENT

The Federal Trade Commission has
accepted an agreement to a proposed
consent order from Hiken Furniture
Company.

The proposed consent order has
been placed on the public record for
sixty (60) days for reception of com-
ments by interested parties and the
public. Comments received during this
period will become part of the public
record. After sixty (60) days, the Com-
mission will again review the agree-
ment and the comments received and
will decide whether it should withdraw
from the agreement or make final the
agreement’s proposed order.

The complaint in this matter
charges Hiken Furniture Company
with (1) deceptive and untair practices
in inducing the sale of its household
furniture, appliances and services; (2)
deceptive and unfair practices in in-
ducing payments purportedly due
from delinquent accounts; and (3) fail-
ing to make credit cost disclosures re-
quired by truth in lending.

The complaint includes charges re-
lating to: bait and switch, false repre-
sentations of price reductions and/or
savings, guarantees, and furniture and
service nature and quality; time limits
on offers to sell, false representations
of foreign origin, false pictorial repre-
sentations, execution of blank con-
tracts, insufficient time for consider-
ation of purchase, failing to disclose
additional charges and/or material
facts; false representations to induce
payment for furniture and appliances,
use of deceptive documents and failing
to make credit cost disciosures re-
quired by truth in lending.

The order prohibits the employment
of the above unfair and deceptive
practices, provides for contract cancel-
lation with full refund where defective
merchandise is delivered, requires
record keeping, requires appropriate
disclosures, requires personal notice by
registered mail of commencement of
legal action, permits customers to

raise valid defenses against respon-
dents in all actions by third parties to
collect on the notes of such parties
and imposes a 3-day cooling off re-
quirement. The order also provides for
arbitration of consumer disputes relat-
ing to defective merchandise where
the company and customer are unable
to agree upon a settlement.

It is the conclusion of the staff that
the consent order, broad and compre-
hensive as it is, offers adequate assur-
ance that respondent will not in the
future be able to employ unfair or de-
ceptive practices to (1) obtain leads
for, or to sell its household furniture,
appliances and services, (2) induce
payments or to repossess furniture
from delinquent accounts, or (3) fail to
make appropriate credit cost disclo-
sures as required by truth in lending.

The purpose of the analysis is to fa-
cilitate public comment on the pro-
posed order and it is not intended to
constitute an official interpretation of
the agreement and proposed order or
to modify in any way their terms,

CARrOL M. THOMAS,
Secretary.
[FR Doc. 78-8732 Filed 4-3-78. 8:45 am)

[4810-22]
DEPARTMENT OF THE TREASURY
Customs Service
[19 CFR Part 4]
VESSELS IN FOREIGN AND DOMESTIC TRADES

Notice of Proposed Amendments to the Cus-
toms Regulations Relating to Foreign Repairs
to, and Equipment Purchased for, American
Vessels

AGENCY: U.S. Customs Service, De-
partment of the Treasury.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend the present requirements and
procedures for vessel repair entries.
The proposed rule would establish
substantive and procedural require-
ments for handling each aspect of a
vessel repair entry and is intended to
reduce the amount of time needed to
process a vessel repair entry.

DATE: Comments must be received on
or before May 4, 1978.

ADDRESS: Comments should be sent
to the Commissioner of Customs, At-
tention: Regulations and Legal Publi-
cations Division, 1301 Constitution
Avenue NW., Washington, D.C. 20229.
Comments will be available for public
inspection in accordance with section
103.8(b) of the Customs Regulations
(19 CFR 103.8(b)), during regular busi-
ness hours, at the Regulations and
Legal Publications Division, Headquar-
ters, U.S. Customs Service, Washing-
ton, D.C. 20229,
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FOR FURTHER INFORMATION
CONTACT:

Jerry C. Laderberg, Carrier Rulings
Branch, Carriers, Drawback and
Bonds Division, U.S. Customs Ser-
vice, Washington, D.C. 20229, 202-
566-5706.

SUPPLEMENTARY INFORMATION:
The U.S. Customs Service proposes to
amend sections 4.7(d)(1) and 4.14 of
the Customs Regulations (189 CFR
4.7(dX1), 4.14). These sections deal
with substantive and procedural re-
quirements concerning any equipment,
repair parts, or material purchased in
a foreign country, or any repair ex-
penses incurred in a foreign country,
by a U.S. Vessel documented for, or in-
tended to be used in, the foreign or
coasting trade, and by U.S. fishing ves-
sels in certain cirecmustances. Section
466 of the Tariff Act of 1930, as
amended (19 U.S.C. 1466), requires
these purchases or repair expenses to
be declared at the time of the first ar-
rival of the vessel in a port of the
United States. Sections 4.7(d)X1) and
4.14 of the Customs Regulations im-
plement this statutory provision.

Di1scussION OF MAJOR CHANGES AMEND-
MENTS OF § 4.7(d)(1) To PErMIT DEC-
LARATION BY VESSEL OWNER, CLARIFY
THE STATUS OF AMERICAN FISHING
VEssSELS AND CHANGE CITATION REF-
ERENCE

Section 4.7(d)(1) of the Customs
Regulations requires the master of a
U.S. vessel documented for, or intend-
ed to be used in, the foreign or coast-
ing trade to declare the purchase of
any equipment, repair parts, or mate-
rial, or the cost of any repairs, in a for-
eign country, for the vessel. On the
other hand, the relevant statute, sec-
tion 466 of the Tariff Act of 1930, as
amended (19 U.S.C. 1466), permits
either the owner or the master of the
vessel to make the required declara-
tion. The proposed amendments to
section 4.7(d)(1) would réflect the stat-
utory language and permit either the
owner or master of the vessel to make
the required declaration. The pro-
posed amendment makes it clear that
19 U.S.C. 1466 applies to an American
fishing vessel documented under a reg-
ister, a license, or an enrollment and
license, whether or not the vessel
master or owner has a permit to touch
and trade. The proposed amendment
would also change the statutory refer-
ence in section 4.7(dX1) from 19 U.S.C.
257 to 19 U.S.C. 1466 to reflect the
repeal of sections 3114 and 3115 of the
Revised Statutes (19 U.S.C. 257, 258)
and the amendment of section 466 of
the Tariff Act of 1930 (19 U.S.C. 1466)
by Pub. L. 91-654,

Footnote 16b to section 4.7(d)1) is
deleted. Footnote 26 and 27 to section
4.14, are deleted.
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DUTIABILITY OF FOREIGN REPAIRS AND
EQUIPMENT PURCHASES

Section 4.14(a) of the proposed
amendment sets forth a description of
the items subject to duty under 19
U.S.C. 1466. Proposed section 4.14(a)
also designates certain U.S. territories
and possessions as not being “foreign
countries” within the meaning of 19
U.S.C. 1466. These two changes incor-
porate into the body of the proposed
section material that is currently in
footnotes 26 and 27 so section 4.14
and, in accordance with previous ad-
ministrative rulings, add American
Samoa, the Guantanamo Bay Naval
Station, Guam, and Puerto Rico to
those territories and possessions now
listed in footnote 26. Proposed section
4.14(a) also sets forth rules governing
the dutiability of foreign equipment
purchases by and foreign repairs to
fishing vessels, Government-owned or
charfered vessels, and special-purpose
vessels. The term ‘'special-purpose
vessel” is defined in the proposed
amendments to that section.

DECLARATION AND REPAIR ENTRY

Section 4.14(b) of the proposed
amendment establishes rules for
making the required declaration and
entry of foreign repairs and equip-
ment purchases. This proposed section
also provides for referral of a case to
the Office of Investigations if the re-
quired evidence of the cost of the re-
pairs or purchases is not timely sub-
mitted or is of doubtful authenticity.
Proposed section 4.14(b) establishes a
concurrent time period for submission
of cost evidence and filing an applica-
tion for relief from payment of duty.
The provision for a concurrent time
period is intended to minimize delay in
processing a vessel repair entry where
there is a request for remission or
refund of duties.

ESTABLISHMENT OF VESSEL REPAIR AND
LiQuipatioNn UNiTS

Section 4.14(¢) of the proposed
amendment establishes vessel repair
liguidation units under the Regional
Commissioners of Customs in Customs
Regions II and VIII. The Regional
Commissioner of Customs in Region I
(which has its headquarters in New
York, New York) is responsible for
processing and liquidating all vessel
repair entries filed at ports in Regions
I, II, III, IV, and IX. The Regional
Commissioner of Customs in Region
VIII (which has its headquarters in
San Francisco, Calif.) is responsible
for processing and liquidating all
vessel repair entries filed at ports in
Regions V, VI, VII, and VIIIL. The
areas included in the various Customs
Regions are described in section 1.2(c)
of the Customs Regulations (19 CFR
1.2(e)).

Proposed section 4.14(c) provides for
the notice of liquidation to be re-
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turned to the ports of entry for post-
ing after processing and liquidation by
the respective vessel repair liquidation
units. Proposed section 4.14(c) also (1)
authorizes the Regional Commission-
ers in Regions II and VIII to act on
any application for relief from duties
when the remission or refund is less
than $1,000 and a clearly applicable
precedent exists, and (2) sets forth the
bases for remission or refund of duty.

PROCEDURE FOR REMISSION OR REFUND
oF DUTIES

Section 4.14(d) of the proposed
amendment sets forth the procedural
requirements for processing an appli-
cation for relief or a petition for
review on a denial of an application
for relief. Proposed section 4.14(d) pro-
vides instructions for Customs officers
to assist them in processing these re-
quests for remission or refund of
duties.

LiQuipaTioN TiMme LiMmITs, PROTESTS,
AND PENALTIES

Section 4.14(e) of the proposed
amendment establishes time limits for
liguidating a vessel repair entry under
various circumstances such as whether
a request for remission or refund is
filed. Proposed section 4.14(f) provides
for filing a protest against a decision
to treat an item as dutiable. Proposed
section 4.14(g) sets forth the penalties
that may be assessed for various viola-
tions of the applicable law.

DEeLETION OF FOOTNOTES 26 AND 27 TO
SECTION 4.14

Since the substance of the material
that is contained in footnotes 26 and
27 is incorporated into the text of pro-
posed section 4.14, footnotes 26 and 27
to present section 4.14 of the Customs
Regulations (19 CFR 4.14) would be
deleted.

DRAFTING INFORMATION

The principal author of these pro-
posed amendments to the regulations
was William G. Rosoff, Attorney, Reg-
ulations d Legal Publications Divi-
sion of the Office of Regulations and
Rulings, United States Customs Ser-
vice. However, personnel from other
offices of the United States Customs
Service participated in developing the
proposed amendments, both on mat-
ters of substance and style.

PROPOSED AMENDMENTS

It is proposed to amend §§4.7(d)(1)
and 4.14 of the Customs Regulations
(19 CFR 4.T(dX1), 4.14) in the follow-
ing manner:

1. It is proposed to delete footnote
16(b) of §4.7 and amend paragraph
(d)(1) to read as follows:

§4.7 Inward foreign manifest; production
on demand; contents and form.

- - - > -
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(d)(1) The master or owner—

(i) Of a vessel documented under the
laws of the United States to engage in
the foreign or coasting trade, or in-
tended to be employed in such trade,
or

(ii) Of an American fishing vessel do-
cumented under a register, a license,
or an enrollment and license, whether
or not in possession of a permit to
touch and trade, at the port of first ar-
rival from a foreign country shall de-
clare on Customs Form 3415 any
equipment, repair parts, or material
purchased for the vessel, or any ex-
pense for repairs incurred, in a foreign
country, within the purview of section
466, Tariff Act of 1830, as amended (19
1U.S.C. 1466). If no equipment has been
purchased or repairs made, a declara-
tion to that effect shall be made on
Customs Form 3415.

2. It is also proposed to delete foot-
notes 26 and 27 of §4.14 and amend
§4.14 to read as follows:

§4.14 Equipment and repairs to American
vessels.

(a) Dutiability of foreign repairs and
equipment purchases.—(1) Items sub-
jeet to duty. All equipment, or any
part thereof, including boats, pur-
chased for, or the repair parts or ma-
terials to be used, or the expenses for
repairs, including the cost of labor, in-
curred outside the United States by
any vessel documented under the laws
of the United States to engage in the
foreign or coasting trade, or intended
to be employed in such trade, are duti-
able at the rate of 50 percent ad va-
lorem on the actual cost in the coun-
try where the items were purchased or
the repairs were made. Duty attaches
at the time the repairs or purchases
are made. Liability for entry and pay-
ment of duties accrues at the time of
the first arrival of the vessel in a port
of the United States. For the purposes
of this section, a repair® orf purchase
made in American Samoa, the Canal
Zone, the Guantanamo Bay Naval Sta-
tion, Guam, Puerto Rico, and the U.S.
Virgin Islands is not considered to be
incurred outside the United States.

(2) Dutiable costs on specific types of
vessels.—(i) Fishing vessels. Vessels of
the United States that are licensed or
enrolled and licensed for the fisheries
and have a permit to touch and trade
(see section 4.15), vessels documented
for the fisheries which lack a permit
to touch and trade but which are in-
tended to engage in trade, and regis-
tered vessels that are intended to
engage in the fisheries are subject to
this section.

(ii) Government-owned or chartered
vessels. Vessels owned or chartered by
the United States Government, if do-
cumented for, or intended to engage
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in, the foreign or coasting trade, are
subject to this section (see paragraph
(b)(2)(1) of this section with respect to
entry procedures for Government ves-
sels).

(iii) Special-purpose vessels. A vessel
that is documented for the foreign or
coasting trade, but is designed and
used primarily for purposes other
than transporting passengers or mer-
chandise, is considered to be a special-
purpose vessel. An owner or master of
a special-purpose vessel is required to
declare and enter all items purchased
or repairs made outside the United
States. However, if the special-purpose
vessel is operated in international or
foreign waters two years or more after
its last departure from the United
States, the only dutiable items are fish
nets and netting and any items pur-
chased or repairs made during the
first six months after the vessel's last
departure from the United States.

(b) Declaration and repair entry.—
(1) Declaration. Upon first arrival of
the vessel in the United States, the
owner or master shall declare all pur-
chases of equipment, parts or materi-
al, and all repair expenses on Customs
Form 3415. The declaration is required
regardless of the dutiable status of
such items or expenses. The declara-
tion shall be ready for production on
demand and for inspection by the
boarding officer and shall be present-
ed as part of the original manifest
when formal entry of the vessel is
made. Estimated duties shall be depos-
ited or a bond on Customs Form 7567
or 7569 shall be filed prior to the de-
parture of the vessel, except as pro-
vided in subparagraph (2)(1). (See
paragraph (g) of this section for appli-
cable penalties.)

(2) Entry. All equipment, parts, or
materials purchased for, and all re-
pairs made outside the United States
to, any vessel subject to the provisions
of this section shall be entered on Cus-
toms Form 7535 by the master or
owner of the vessel. The entry shall be
filed with the appropriate Customs of-
ficer at the port of first arrival within
five working days after arrival. The
Customs officer with whom the entry
is filed shall forward it to the appro-
priate vessel repair liquidation unit.
The party filing the entry shall mark
it to indicate whether it is a full and
complete account or an incomplete ac-
count. (See paragraph (g) of this sec-
tion for applicable penalties.)

(i) Entry procedures for vessels
owrted or chartered by the Uniled
States. Whenever the appropriate Cus-
toms officer determines that a Gov-
ernment-owned or chartered vessel,
subject. to the provisions of this sec-
tion, is being operated by an agency of
the United States, or that a Govern-

. ment-owned or chartered vessel is

being operated by a private party for
an agency of the United States under

an agreement that obligates the Gov-
ernment agency to pay any duty on
the cost of repairs, the vessel shall be
allowed to depart the port of first arri-
val without depositing estimated
duties or furnishing a bond to cover
estimated duties. In all other cases,
the vessel shall be treated as though
privately owned.

(ii) Time period for submitting evi-
dence of cost. Whenever a repair entry
is submitted as a full and complete ac-
count, the entry papers shall include
evidence showing the cost of each item
listed on the entry. When a repair
entry is submitted as an incomplete
account, the evidence must be submit-
ted within 60 days from the date of
the vessel's arrival. If, prior to the end
of the 60-day period, the party that is
required to furnish the evidence of
cost submits a written request for an
extension of time beyond the 60-day
period together with a satisfactory ex-
planation of the delay to the appropri-
ate vessel repair liquidation unit, that
unit may grant an additional 30-day
extension of time to submit cost evi-
dence. Any request for a further ex-
tension of time to furnish evidence of
cost shall be submitted to the appro-
priate vessel repair liquidation unit,
which will transmit such request to
Headquarters, U.S. Customs Service,
Attention: Carrier Rulings Branch, for
approval. If the costs shown on the
complete account differ from the costs
declared on the entry, the appropriate
Customs officer may permit amend-
ment of the entry.

(A) Investigation to oblain evidence.
If the required evidence is not timely
furnished or is of doubtful authentic-
ity, the appropriate regional commis-
sioner shall use all available means to
obtain the necessary information and
may refer the matter to the Office of
Investigations. If an investigation is
conducted, the Office of Investigations
shall obtain all available evidence on
the cost of the repairs and any evi-
dence with respect to the reason for
the party’s failure to submit the evi-
dence in a timely fashion.

(B) Concurrent time period for sub-
mission of costs and filing application
Jor relief. The 60-day time period to
submit evidence of cost on the entry is
concurrent with the 60-day time
period to submit an application for
relief under paragraph (d)(1)(ii) of
this section and will not operate to
provide an additional time to submit
an application for relief. A request for
additional time to submit evidence of
cost may include a request for addi-
tional time to submit an application
for relief.

(C) Remission or refund of duty.—(1)
Vessel repair liquidation units. The
Regional Commissioner of Customs,
Region II, is authorized to establish a
vessel repair liquidation unit in that
region to process and liquidate all
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vessel repair entries filed at ports in
Regions I, II, III, IV, and IX. The Re-
gional Commissioner of Customs,
Region VIII, is authorized to establish
a vessel repair liguidation unit in that
region to process and liquidate all
vessel repair entries filed at ports in
Regions V, VI, VII, and VIII. After
processing and liquidation of the en-
tries, the notices of liquidation shall
be returned to the port of entry for
posting.

(2) Authority. When clearly applica-
ble precedent for a decision exists and
any remission or refund of duty as a
result of a decision will be less than
$1,000, the Regional Commissioners of
Region II and VIII are authorized to
approve or deny any applications for
relief on vessel repair entries filed at
the ports within their respective juris-
dictions. If there is no clearly applica-
ble precedent on which to base a deci-
sion, or if the decision may result in a
remission or refund of $1,000 or more
in duty, the appropriate regional com-
missioner shall refer the matter to
Headquarters, U.S. Customs Service,
Attention: Carrier Rulings Branch, for
advice before acting on the application
for relief.

(3) Basis for remission or refund.
Remission or refund of duty is autho-
rized if good and sufficient evidence is
furnished which shows any of the fol-
lowing:

(i) Stress of weather or other casual-
ty. That the vessel, while in the regu-
lar course of its voyage, was com-
pelled, by stress of weather or other
casualty, while outside the United
States, to purchase such equipment or
make such repairs, to secure the safety
and seaworthiness of the vessel to
enable it to reach its port of destina-
tion in the United States. However,
only the duty on the cost of the mini-
mal repairs needed for the safety and
seaworthiness of the vessel is subject
to remission or refund. For the pur-
poses of this section, the term *“casual-
ty” does not include any purchases or
repairs necessitated by ordinary wear
and tear, but does include a part's fail-
ure to function if satisfactory evidence
shows that the specific part was re-
paired or serviced immediately before
starting the voyage from the United
States port and that the part failed to
function within six months of such
repair or servicing.

(ii) United States parts and equip-
ment installed with American labor.
That the equipment, equipment parts,
repair parts or materials used on the
vessel were manufactured-or produced
in the United States and the labor nec-
essary to install such equipment or to
make such repairs was performed by
residents of the United States or by
members of the regular crew of the
vessel.

(iii) Dunnage. That the equipment,
equipment parts, materials or labor
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were used as dunnage for cargo, or for
the packing or shoring thereof, or in
the erection of temporary bulkheads
or other similar devices for the control
of bulk cargo, or in the preparation
(without permanent repair or alter-
ation) of tanks for the carriage of
liguid cargo.

(d) Procedure for remission or
refund of duties.—(1) Application for
relief. (i) Form. The application for
relief need not be in any particular
form. The application for relief should
allege that an item or a repair expense
covered by the entry is not subject to
duty under paragraph (a) of this sec-
tion, or that the articles purchased or
the repair expenses are within the
provisions of paragraph (c¢) of this sec-
tion, or that both conditions are pre-
sent. The application for relief also
shall certify that all foreign equip-
ment, parts, or materials purchased
for, and all foreign repairs made to,
the vessel on prior voyages have been
declared as required by this section, or
the application shall be deemed in-
complete. The application for relief
shall be signed by the master, owner,
or operator of the vessel, or their au-
thorized agent. If the application for
relief is filed by a corporation, it must
be signed by a duly authorized corpo-
rate officer.

(ii) Place and time of filing. The ap-
plication for relief shall be filed with
the appropriate Customs officer at the
port where the vessel repair entry was
made or with the appropriate vessel
repair liquidation unit (see paragraph
(e)(1) of this section). If the applica-
tion for relief is filed at the port
where the entry was made, the Cus-
toms officer who receives the applica-
tion shall promptly forward it, togeth-
er with his comments, if any, to the
appropriate vessel repair liquidation
unit. The application for relief, with
supporting evidence, shall be filed
within 60 days from the date of first
arrival of the vessel. However, if good
cause is shown, the appropriate vessel
repair liguidation unit may authorize
one 30-day extension of time to file
beyond the 60-day filing period.

(iii) Supporting evidence. Unless
such evidence is already filed with the
Customs Service, all applications for
relief shall contain duplicate copies of
the following evidence:

(A) All itemized bills, receipts, and
invoices covering items specified in
paragraph (a)(1) of this section, segre-
gating the cost of those items for
which relief is sought from all other
items listed in the vessel repair entry.

(B) Full and complete photocopies
of the relevant parts of the vessel's
logs.

(C) Photocopies of any American
Bureau of Shipping report or any
other classification society report of
the cause and type of damage and the
nature of the remedial action taken,
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together with photocopies of any cer-
tifications of seaworthiness.

(D) A certification by the master or
other responsible vessel officer with
personal knowledge of the facts relat-
ing to the relief sought, including, but
not limited to, details of the claimed
stress of weather or other casualty,
when and where they occurred, the
damages due to such stress of weather
or other casualty, and the place and
date where the vessel was repaired or
the equipment for the vessel was pur-
chased.

(E) A certification by the master as
to whether the repairs or equipment
purchased were necessary for the
safety and seaworthiness of the vessel
to enable it to reach its port of desti-
nation in the United States.

(F) A written description of the cir-
cumstances involved by the master or
other responsible vessel officer having
knowledge of the facts when remission
or refund is sought under the provi-
sions of paragraph (c)(3Xii) (relating
to the use of American equipment and
labor) or (e)3)(ii) (relating to dun-
nage) of this section. <

(iv) Documentary evidence. All docu-
ments submitted in support of an ap-
plication must be certified by the
master or owner of the vessel to be
originals or copies of originals. In the
case of a vessel that is owned or oper-
ated by a corporation, the master or
duly authorized corporate officer shall
certify the documents. Documents in a
foreign language shall be accompanied
by an English translation that is certi-
fied for accuracy by the translator.

(v) Action. Within 60 days after re-
ceipt of an application for relief by a
vessel repair liquidation unit, the ap-
propriate regional commissioner shall
either approve or deny the application
for relief or forward the application
for relief to Headquarters, U.S. Cus-
toms Service, Attention: Carrier Rul-
ings Branch, for advice, as provided in
paragraph (¢)(2) of this section. The
appropriate regional commissioner
shall promptly give written notice to
the party who submitted the applica-
tion for relief of any final decision on
the application. Such notice shall
advise the party of its right to petition
for review of the decision under para-
graph (d)X2) of this section. If the de-
cision involves remission of duty under
paragraph (¢) of this section and the
entry has been liquidated, reliquida-
tion is not required. If any other relief
is granted and the entry has been lig-
uidated, reliquidation is required.

(vi) Suspension of liquidation. If an
application for relief has been filed
within the time period provided in
paragraph (d)(1)(ii) of this section, lig-
uidation of the vessel repair entry
shall be suspended until 30 days after
the date of the written notice provided
in paragraph (d)(1)(v) of this section.

(2) Petition for review on a denial of
an application for relief.

FEDERAL REGISTER, VOL. 43, NO. 65—TUESDAY, APRIL 4, 1978




14064

(i) Form. If an applicant is dissatis-
fied with the decision on its applica-
tion for relief, the applicant may file a
petition for review of that decision.
The petition for review need not be in
any particular form. The petition for
review must identify the decision on
the application for relief and must
detail the exceptions taken to that de-
cision. The petition shall be signed by
the master, owner, or operator of the
vessel, or their authorized agent. If
the petition for review is filed by a cor-
poration, it must be signed by a duly
authorized corporate officer.

(ii) Place and time of filing. The pe-
tition for review shall be addressed to
the Commissioner of Customs and
shall be filed with the appropriate
vessel repair liguidation unit within 30
days after the date of the written
notice to the party of the decision on
the application for relief, as provided
in paragraph (d)(1)(v) of this section.
However, if good cause is shown, the
appropriate vessel repair liquidation
unit may authorize one additional 30-
day extension of time.

(iii) Action. The appropriate regional
commissioner shall promptly transmit
a copy of the petition for review, any
comments and recommendations he
may have on the petition for review,
and the entire file on the application
for relief to Headquarters, U.S. Cus-
toms Service, Attention: Carrier Rul-
ings Branch, for decision. After notifi-
cation of the decision by Customs Ser-
vice Headquarters, the appropriate re-
gional commissioner will give written
notification of that decision to the
party who filed the petition for
review. Such notice will inform the
party of its right to submit a supple-
mental petition for review and inform
the party that no further suspension
of liquidation will be permitted.

(iv) Suspension of liguidation. If an
original petition for review is filed
within the time provided for in para-
graph (d)(2)(ii) of this section, liquida-
tion of the vessel repair entry shall be
further suspended until the regional
commissioner notifies the party who
filed the petition of the decision on
the petition. Following notification of
the Headquarters decision to the party
who filed the petition, the vessel
repair liquidation unit shall promptly
initiate liquidation of the entry’in ac-
cordance with the decision on the peti-
tion even if a supplemental petition
for review is filed.

(e) Liquidation of vessel repair en-
tries, time limits. If evidence of cost is
available and the appropriate vessel
repair liquidation unit receives written
notification from the master, owner,
or operator of the vessel, or their au-
thorized agent, that an application for
relief will not be filed, the vessel
repair liguidation unit shall promptly
initiate liquidation of the entry. In all
other cases where the evidence of cost
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is available, the entry may be liquidat-
ed 60 days after arrival of the vessel,
or at the expiration of any extension
of time granted under paragraph
(b)(2)(ii) of this section to furnish evi-
dence of cost, unless an application for
relief is timely filed as provided in
paragraph (d)(1)Xii) of this section. If
an application for relief is timely filed,
the vessel repair entry may be liqui-
dated 30 days after the date of the
written notice to the party who filed
the application for relief, as provided
in paragraph (d)(1)(v), unless a peti-
tion for review is timely filed under
paragraph (d)(2)(ii) of this section. If
a petition for review is timely filed,
the vessel repair entry may be liqui-
dated after the date of the notification
of the decision on the petition to the
party who filed the petition even
though a supplemental petition for
review is filed.

(f) Protests. Following liquidation of
an entry, a protest under Part 174 of
this chapter may be filed against the
decision to treat an item or a repair as
dutiable under paragraph (a) of this
section.

(g) Penalties.—(1) Fatlure to report,
enler, or pay dutiable items. If the
owner or master of a vessel Subject to
the provisions of paragraph (a) of this
section shall willfully and knowingly
neglect or fail to report, make entry,
and pay duties as required by this sec-
tion, the vessel, with its tackle, appar-
el, and furhiture, shall be subject to
seizure and forfeiture.

(2) False Declaration. If any person
required to file Customs Form 3415 by
paragraph (b)(1) of this section, or to
file Customs Form 7535 by paragraph
(b)(2) of ,this section willfully and
knowingly provides any false informa-
tion, or willfully and knowingly omits
any required information, he shall be
subject to the criminal penalties pro-
vided for in 18 U.S.C. 1001.

These amendments are proposed
under the authority of R.S. 251, as
amended (19 U.S.C. 66), and sections
498, 514, 624, 46 Stat. 728, as amended,
734, as amended, 759 (19 U.S.C. 1498,
1514, 1624). ~

R. E. CHASEN,
Commissioner of Customs.

Approved: March 20, 1978.

BETTE B. ANDERSON,
Under Secretary of the
Treasury.

[FR Doc. 78-8798 Filed 4-3-78; 8:45 am]

[4110-03]

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Food and Drug Administration
[Docket No. T8N-0023]
[21 CFR Paorts 182, 184, 186]

AMMONIUM  BICARBONATE, AMMONIUM
CARBONATE AMMONIUM CHLORIDE, AM-
MONIUM HYDROXHIDE, AND MONO- AND
DIBASIC AMMONIUM PHOSPHATE

Proposed Affirmation of Gras Status as Human
Food Ingredients

AGENCY: Food and Drug Administra-
tion.

ACTION: Proposed rule,

SUMMARY: This is a proposal to
affirm ammonium bicarbonate, ammo-
nium carbonate, ammonium chloride,
ammonium hydroxide, and mono- and
dibasic ammonium phosphate as gen-
erally recognized as safe (GRAS)
human food ingredients. The safety of
these ingredients has been evaluated
pursuant to a comprehensive safety
review being conducted by the agency.
The proposal would list the ingredi-
ents as food substances affirmed as
GRAS. The GRAS status of ammoni-
um sulfate is being addressed in the
proposal on sulfates.

DATE: Comments by June 5, 1978.

ADDRESS: Written comments (pref-
erably four copies) to the Hearing
Clerk (HFC—20), Food and Drug Ad-
ministration, Room 4-65, 5600 Fishers
Lane, Rockville, Md. 20857.

FOR FURTHER INFORMATION
CONTACT:

Corbin I. Miles, Bureau of Foods
(HFF—335), Food and Drug Admin-
istration, Department of Health,
Education, and Welfare, 200 C
Street SW., Washington, D.C. 20204,
202-472-4750.

SUPPLEMENTARY INFORMATION:
The Food and Drug Administration is
conducting a comprehensive safety
review of human food ingredients clas-
sified as generally recognized as safe
(GRAS) or subject to a prior sanction.
The Commissioner of Food and Drugs
has issued several notices and propos-
als (see the FEDERAL REGISTER of July
26, 1973 (38 FR 20040)) initiating this
review. Pursuant to this review, the
safety of ammonium bicarbonate, am-
monium carbonate, ammonium chlo-
ride, ammonium hydroxide, and mono-
and dibasic ammonium phosphate has
been evaluated. In accordance with
the provisions of §170.35 (21 CFR
170.357 the Commissioner proposes to
affirm the GRAS status of these in-
gredients.

The ammonium ion (NH,") in aque-
ous solution can exist in combination
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with a variety of anions. The ammoni-
um ion plays a major role in essential
physiological processes of man, includ-
ing involvement in acid-base balance
and in intermediary metabolic cycles.
Ammonia and several ammonium salts
are ubiguitous in living organisms.
Ammonia is an essential link in na-
ture’s nitrogen cycle. Sources of am-
monia within the body include the
deamination of amino acids and
amides. Excess nitrogen derived from
mammalian biochemical processes is
chiefly converted to urea and execret-

Ammonium bicarbonate, §182.1135
(21 CFR 182.1135), ammonium carbon-
ate §182.1137 (21 CFR 182.1137), am-
monium hydroxide, § 182.1139 (21 CFR
182.1139), and ammonium phosphate,
mono- and dibasic, § 182.1141 (21 CFR
182.1141), are listed as multiple pur-
pose GRAS food substances, pursuant
to regulations published in the FEDER-
AL REGISTER of November 20, 1959 (24
FR 9368). Ammonium chloride and
ammonium hydroxide are listed in
§182.90 (21 CFR 182.90) as GRAS sub-
stances migrating to food from paper
and paperboard used in food-packag-
ing materials, pursuant to regulations
published in the FEDERAL REGISTER of
June 17, 1961 (26 FR 5421). An adviso-
ry opinion letter was also issued for
the GRAS use of ammonium chloride
in several food categories.

Ammonium bicarbonate, ammonium
carbonate, and ammonium hydroxide
are also permitted for use in cacao
products (21 CFR Part 163), In addi-
tion, ammonium hydroxide is listed in
§177.1600 (21 CFR 177.1600) as a reac-
tant for producing carboxyl-modified
polyetheylene resins.

A representative cross-section of
food manufacturers was surveyed to
determine the specific foods in which
certain ammonium salts were used and
the levels of usage. Information from
surveys of consumer consumption was
obtained and combined with the man-
ufacturing information to obtain an
estimate of consumer exposure to
these ingredients. In 1970, the use of
ammonium compounds in food was es-
timated to be about 13 million pounds.
The various ammonium compounds
and the poundage used are as follows:
Ammonium bicarbonate, 7.1 million;
ammonium carbonate, 54 thousand;
ammonium hydroxide, 1.2 million;
monobasic ammonium phosphate 108;
and dibasic ammonium phosphate, 974
thousand (ammonium sulfate, covered
in the proposal on sulfates, 3.3 million
pounds). Poundage information on
ammonium chloride was not available.
The use of ammonium compounds, in
food for which comparable data are
available, nearly doubled during the
period 1960 to 1970.

Ammonium compounds have been
the subject of a search of the scientific
literature from 1920 to the present.
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The criteria used in the search were
chosen to discover any articles that
considered (1) chemical toxicity, (2)
occupational hazards, (3) metabolism,
(4) reaction products, (5) degradation
products, (68) any reported carcinogen-
icity, teratogenicity, or mutagenicity,
(7) dose response, (8) reproductive ef-
fects, (9) histology, (10) embryology,
(11) behavioral effects, (12) detection,
and (13) processing. A total of 916 ab-
stracts on ammonium salts was re-
viewed, and the 124 particularly perti-
nent reports from the literature
survey have been summarized in a sci-
entific literature review.

The scientific literature review
shows, among other studies, the fol-
lowing information as summarized in
the report of the Select Committee on
GRAS Substances (hereinafter re-
ferred to as the Select Committee), se-
lected by the Life Sciences Research
Office of the Federation of American
Societies for Experimental Biology:

The Select Committee has found few re-
ports of experiments expressly conducted to
determine the oral toxicity of ammonium
compounds, and none concerning their long-
term chronic effects. In the absence of
direct data from feeding tests, extrapolation
of results of studies conducted for other
purposes yields some relevant information.
In thse studies the concentration of the am-
monium salt was usually adjusted to pro-
duce the specific biochemical behavior of in-
terest. Most of the experiments were per-
formed with ammonium chloride. Further,
in these studies, the ammonium salts were
usually administered in pure form or in
drinking water, rather than mixed with
foods, as would normally be the case when
they are used as food ingredients.

The oral lethal dose of ammonium sulfate
for the rat is reported to be between 3 and 4
g per kg. The oral lethal dose of ammonium
hydroxide for cats is reported to be 250 mg
(as NH,) per kg. In other studies, 41 cais
given a single dose of 1 g of ammonium
chloride per kg body weight by stomach
tube, showed no untoward effects. Cats fed
1 to 2 g of ammonium chloride in their food
daily for 5 months, followed by the same
amount daily of ammonium chloride plus 1
g cholesterol for up to 10 months, did not
exhibit atherosclerotic deposits in their
blood vessels.

Development of atheromatous lesions in
the aorta of the rabbit was unaffected by
the administration of 30 to 50 ml of 2 per-
cent ammonium chioride (0.6 to 1.0 g) daily
by stomach tube and 3 to 4 g cholesterol per
week for 4 weeks. No untoward results were
noted from the same dosage of ammonium
chloride alone given daily to rabbits by
stomach tube for 4 weeks.

Adult rats given 1.5 percent ammonium
‘chloride for 330 days weighed significantly
less than the controls. Bone formation was
not affected, although bone resorption in-
creased. In another study, rats given 2 g per
kg of ammonium chloride in their diet
showed a lower increase in glucuronic acid
excretion in the urine than when such com-
pounds as lactic acid and acetic acid were
fed.

In dogs, 200 mg of ammonium chloride per
kg per day in 3 divided oral doses produced
a mild systemic acidosis. The normal pH of
the urine (6.6) decreased to an average of
5.5.
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Several investigators have reported kidney
enlargement after feeding large doses of
ammonium chloride. Lotspeich reported
that consumption of ammonium chloride in
drinking water by rats for 7 days (ad libi-
tum consumption of a 0.28 molar solution,
estimated from data presented to be of the
order of 700 mg per kg per day) resulted in
new cell formation and enlargement exist-
ing cells in the kidney. Later work in the
same laboratory confirmed the hyperplastic
response of the kidney in rats fed ammoni-
um chloride at a level of approximately 700
mg per kg per day. Janicki gave rats ammo-
nium chloride by gastric intubation (ap-
proximately 1 g per kg per day) and found
renal enlargement but concluded it was not
due to hyperplasia. Thomson and Hallibur-
ton supplemented rat diets with 3 percent
ammonium chloride for 6 days (dose level
not stated) and found kidney enlargement.
Since ammonium citrate or sodium chloride
at equivalent levels did not cause hyper-
trophy, it was concluded that the effective-
ness of ammonium chloride in this respect
was due to its acidotic effect. Seegal found
rabbit kidneys on histologic examination to
be moderately swollen with some degener-
ation of the epithelium of the convoluted
tubules after daily intragastric doses of am-
monium chloride (approximately 750 mg per
kg) for 11 days. Similar effects were also re-
ported in rabbits and dogs. These data indi-
cate that ammonium chloride fed at very
high levels can cause kidney damage, prob-
ably due to its acidotic effects. Because no
reports have been found where kidney ef-
fects have been studied at ammonium chlo-
ride engestion levels comparable to those
likely to be present in the daily diet, the
practical significance of these effects, ‘as re-
lated to their evaluation, is difficult to
assess.

Fazekas found that rabbits develop en-
larged parathyroids and adrenals after feed-
ing ammonium acetate, ammonium chlo-
ride, ammonium lactate, ammonium phos-
phate, or ammonium sulfate (dose level ap-
proximately 0.5 g per kg per day), for sever-
al months. Consumption of ammonium
chloride (about 750 to 1,000 mg per kg per
day) led to osteoporosis in dogs.

Adult, colostomized hens absorbed 97.8
percent of the nitrogen of diammonium
phospahate and 99.0 percent of that of
diammonium citrate in their diets. The ad-
dition of 1.5 percent diammonium phos-
phate to the minimal amino acid diet of
chicks produced a significant increase in live
weight at 4 weeks. However, levels of 3.0 or
4.4 percent depressed the weight significant-
ly. The albumen quality in the newly laid
egges was significantly improved by the addi-
tion of 2 percent ammonium chloride in the
diet of the hens. However, an increase in
the number of grade AA eggs was accompa-
nied by a decrease in shell thickness. The
relevance of these studies to mammals is
not clear since it is recognized that the
avian and mammalian mechanisms for me-
tabolism and excretion of nitrogen differ.

Patients ingesting ammonium chioride
(100 to 150 mg per kg per day) for several
days showed an increased urinary excretion
of calcium and magnesium; excretion of
other cations and anions was also affected.
Since the smallest dose of ammonium com-
pounds used in these studies was consider-
ably higher than that likely to be consumed
in man’s daily diet, the significance of these
effects to current food practices is not inter-
pretable.

Metabolic studies with patients, including
pregnant women, have provided significant
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data. For example, in one study, 1 g of am-
monium chloride was given to middle aged
and older patients at 2-hour intervals during
the day for 7 doses and once during the
night for a total dose of 8 g. Four patients
were receiving maintenance antimalarial
doses of 0.2 or 0.3 g of quinacrine hydro-
chloride, 5 daily doses of 0.2 or 0.4 g of
chloroquine, and one dose of 400 mg of san-
toquine. The ammonium chloride increased
the renal excretion of all three compounds.
No toxic effects were recorded from these
doses of ammonium chloride.

Thirteen women and two men between
the ages of 22 and 60 years, given 1 g ammo-
nium choride every other day for 20 days,
followed by a pause of 10 days, developed
headaches and neurasthenia. Disturbance of
menses occurred in 10 of the women, An ini-
tial loss of appetite disappeared after the
sixth day, followed by an increased desire to
eat, which lasted long after the treatment
period. A significant weight gain, consisting
primarily of body fat, occurred in all sub-
jects.

Acidosis was reported in another study in-
volving 5 men each of whom ingested 10 to
20 g of ammonium chloride over each 24
hour period for 11 to 18 days. In a similar
study, 6 to 8 g of ammonium chloride per
day for 6 to 9 days produced a mild metabol-
ic acidosis in 11 healthy subjects 21 to 28
years of age.

Five female patients with rheumatoid ar-
thritis were given 6 to 8 g of ammonium
chloride daily for varying lengths of time.
There was a significant loss in body weight,
which was ascribed mainly to the water loss
from the body. At the same time there was
a decrease in joint swelling. A progressive
increase in mobility of the joints occurred in
three patients. There has been no initial im-
provement in joint mobility in the fourth
and fifth patients, who had severe joint de-
struction with some ankylosis. All patients
experienced relief of joint pains during the
treatment.

Six subjects with normal pregnancy, eight
with toxemia of pregnancy, and three with
essential hypertension associated with preg-
nancy were given an average dose of 15 g
ammonium echloride dissolved in orange
juice daily for 3 days. All of the patients tol-
erated the dosage fairly well. Three expesi-
enced nausea, but vomiting occurred in only
two instances. There were no changes in
blood pressure or pulse rate. The pattern of
acid-base regulation following the ingestion
of ammonium chloride in pregnant subjects
did not differ from that of nonpregnant in-
dividuals.

In patients with substantial impairment
of liver function who become comatose, an
elevation of plasma ammonia level is fre-
quently, although not invariably, observed.
The degree of neurological abnormality is
not always correlated with the degree of
ammonia increase in the blocd. This phe-
nomenon is thought to be attributable to
the failure of adequate urea formation by
the liver, thus permitting the accumulation
of absorbed ammonium ion in the blood.

Under similar conditions, repeated ammo-
nia infusions produce a state of confusion
and coma in monkeys resembling that seen
in man. In addition, there are rare individ-
uals who have genetically determined meta-
bolic disorders that may limit their ability
to tolerate large amounts of ammonia or
ammonium salts in the diet. However, it is
doubtful that these effects could be signifi-
cant in the oral administration of ammoni-
um salts except in individuals already seri-
ously ill with liver disease,

PROPOSED RULES

A few experiments on animals relating to
carcinogenicity have been reported. Oral ad-
ministration of ammonium chloride and am-
monium acetate was claimed to exert an in-
hibiting effect on Twort-carcinoma in mice,
Twenty rats were given 1 g per kg of ammo-
nium chloride daily in the feed for 6
months, following which they were inocu-
lated with 26 million cancer cells per
animal. They survived 2 to 3 weeks longer
than the controls, with only rare cases of
metastases. Similar results were found in
another rat study in which 1 to 1.5 g per kg
ammonium chloride was added to the feed.
Precancerous changes were observed in the
stomachs of rats fed daily for 1 to 2 years
with about 1 g ammonium chioride per kg
body weight. The survival time of mice with
chloroleukemia 1394 was not significantly
prolonged with a combination dosage of
sodium bicarbonate and ammonium chlo-
ride. No evidence of tumor formation was
found after feeding female rabbits ammoni-
um carbonate, chloride, hydroxide, or sul-
fate in doses up to 700 mg per kg body
weight for 5 to 16 months. To the Select
Committee's knowledge, no studies of the
mutagenic or teratogenic potential of am-
monium salts have been reported. The
Select Committee recognizes that a consid-
erable literature exists which indicates that
parenterally administered ammonium salts
can elicit toxic reactions (ammonia toxicity)
that fail to occur when equivalent doses are
administered orally. These data are consid-
ered frrelevant to this report because the
normal liver so readily detoxifies ammoni-
um ion from alimentary sources that blood
concentrations of ammonium salts do not
rise to the levels necessary to evoke toxic re-
sponse. For the same reason studies on the
toxic effects of inhaled ammonia are not
considered in this report.

All the available safety information
on these ammonium salts has been
carefully evaluated by qualified scien-
tists of the Select Committee. It is the
opinion of the Select Committee that:

Ammonia and ammeoenium ion are integral
components of normal metabolic processes
and play an essential role in the physiology
of man. Although there have been no sig-
nificant feeding studies specifically designed
to ascertain the safety threshold of ammo-
nium compounds as food ingredients, nu-
merous metabolic studies have been report-
ed in the scientific literature. Extrapolation
of these findings to the concentrations of
ammonium compounds normally present in
foods does not suggest that there would be
untoward effects at such levels.

It is the conclusion of the Select

. Committee that there is no evidence in

the available information on ammoni-
um bicarbonate, ammonium carbon-
ate, ammonium chloride, ammonium
hydroxide, and mono- and dibasic am-
monium phosphate that demonstrates,

or suggests reasonable grounds to sus-
pect, a hazard to the public when they
are used at levels that are now current
or that even reasonably be expected in
the future. Based upon his own evalu-
ation of all available information, the
Commissioner concurs with this con-
clusion. The Commissioner therefore
concludes that no change in the cur-
rent GRAS status of these ingredients
is justified.

It has been determined that the
standard of identity for cacao nibs (21
CFR 163.110) and, by reference, the
standards for chocolate liguor (21
CFR 163.111) and breakfast cacao (21
CFR 163.113), which provide for the
optional use of ammonium bicarbon-
ate, ammonium carbonate and ammo-
nium hydroxide, may be affected by
this proposal. These basic chocolate
substances are used as ingredients in
several standardized chocolate prod-
ucts. Since the survey of food manu-
facturers did not indicate that these
ammonium salts were used in cacao or
related chocolate products, these uses
are not included in this proposal. In
previous GRAS affirmation proposals,
it was emphasized that use informa-
tion is very important in assessing the
safety of food ingredients. Therefore,
information on the use (level of use
and intended technical effect) of am-
monium bicarbonate, ammonium car-
bonate, and ammonium hydroxide in
cacao and chocolate products is solicit-
ed as comments on this proposal. If
this information is not submitted, the
use of these ammonium salts in cacao
and chocolate products may not be af-
firmed as GRAS.

The GRAS status of ammonium al-
ginate (21 CFR 182.7133), aluminum
ammonium sulfate (ammonium alum;
21 CFR 182.1127), ammonium sulfate
(21 CFR 182.1143), monoammonium
glutamate (21 CFR 182.1500), and
alum (double sulfate of aluminum and
ammonium potassium, or sodium; 21
CFR 182.90) is not considered in this
proposal. The status of these com-
pounds is addressed in other proposals
on alginates, aluminum salts, gluta-
mates, and sulfates

Copies of the scientific literature
review on ammonium ion and the
report of the Select Committee are
available for review at the office of
the Hearing Clerk, Food and Drug Ad-
ministration, Rm. 4-65, 5600 Fishers
Lane, Rockville, Md. 20857, and may
be purchased from the National Tech-
nical Information Service, 5285 Port
Royal Rd., Springfield, Va. 22151, as
follows:

Title Order No. Price Code Price!
Ammonium lon (scientific lit